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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

45  CFR  Part  260 

Low  Income  Energy  Assistance 
Program 

AGENCY:  Social  Security  Administration 
(SSA),  HHS. 

ACTION:  Interim  final  regulations. 

SUMMARY:  These  interim  final 
regulations  set  forth  the  requirements 
for  States  seeking  allotments  under  the 
Home  Energy  Assistance  Act  of  1980. 
That  Act  authorizes  grants  to  States  for 
assistance  to  eligible  low  income 
households  to  offset  rising  costs  of  home 
energy.  The  regulations  describe  the 
procedures  for  administration  of  the 
program  in  States,  Puerto  Rico  and  the 
Trust  Territories.  They  also  describe  the 
priorities  for  assistance  and  the  ways  in 
which  States  may  assist  eligible 
households. 

DATES: 

Effective  date:  These  regulations  are 
effective  on  an  interim  basis  beginning 
May  30, 1980. 

Comment  date:  Before  adopting  final 
regulations  we  will  consider  any 
comments  we  receive  by  June  30, 1980. 

ADDRESSES: 

Comments  should  be  submitted  in 
writing  to:  Commissioner  of  Social 
Security,  Department  of  Health  and 
Human  Services,  P.O.  Box  1585, 
Baltimore,  Maryland  21203. 

Agencies  and  organizations  are 
requested  to  submit  comments  in 
duplicate.  Beginning  two  weeks  from 
May  30, 1980,  the  public  may  review  the 
comments  during  regular  business  hours 
in  the  following  office:  Room  1169,  330 
Independence  Ave.  SW.,  Washington, 
D.C.  20201. 

FOR  FURTHER  INFORMATION  CONTACT:  Ira 

Goldstein,  Office  of  Family  Assistance, 
Room  B428  Transpoint  Building,  2100 
2nd  Street  SW.,  Washington,  D.C.  20593, 
(202) 245-2015. 

SUPPLEMENTARY  INFORMATION: 

1.  Nature  of  Program 

The  Home  Energy  Assistance  Act  of 
1980  (Title  III  of  Pub.  L.  96-223) 
authorizes  grants  to  the  States  “to 
provide  assistance  to  eligible 
households  to  offset  the  rising  costs  of 
home  energy  that  are  excessive  in 
relation  to  household  income.”  The 
funds  for  this  program  will  come  from 
revenue  produced  by  the  windfall  profits 
tax. 


Under  the  Act,  responsibility  for 
Federal  administration  of  Low  Income 
Energy  Assistance  Program  funds  for  FY 
1981  is  assigned  to  the  Department  of 
Health,  Education,  and  Welfare  (now 
the  Department  of  Health  and  Human 
Services).  This  document  sets  forth 
interim  final  regulations  for  the  States 
seeking  allocations  under  the  Act.  The 
States  have  the  responsibility  for  local 
administration  of  the  Low  Income 
Energy  Assistance  Program  and  for 
decisions  concerning  operation  of  the 
program  on  a  local  level.  States  are 
required  to  submit  State  plans  to  HHS  in 
accordance  with  procedures,  timetables 
and  standards  established  in  these  rules. 
Provisions  are  also  made  for  grants  to 
Puerto  Rico,  Guam,  American  Samoa, 
the  Virgin  Islands,  Northern  Mariana 
Islands  and  the  Trust  Territories  of  the 
Pacific  Islands,  and  funds  are  also 
available  for  incentive  grants  to  the 
States  to  pay  up  to  25%  of  some  State- 
established  fuel  assistance  programs  for 
residential  energy  costs. 

2.  Timing  and  Form  of  Regulations 

.  The  Act  allows  us  only  60  days  from 
enactment  to  issue  regulations  for  the 
Low  Income  Energy  Assistance  Program. 
It  was  signed  on  April  2, 1980,  which 
requires  rules  by  June  1. 

These  regulations  are  Interim  Final 
regulations,  and  are  effective  May  30, 
1980.  This  is  because  the  Act  requires 
rules  within  60  days  of  enactment, 
which  is  impossible  to  do  if  a  Notice  of 
Proposed  Rulemaking  is  provided.  In 
addition,  it  is  in  the  public  interest  for 
these  interim  rules  to  be  published 
quickly  so  that  States  may  begin  their 
program  planning  as  early  as  possible  in 
order  that  payments  are  available  when 
the  heating  season  begins.  This  would 
not  be  possible  without  the  high  level  of 
assurance  provided  by  interim  final 
rules  (rather  than  an  NPRM)  that  few  or 
no  major  changes  would  be  made.  We 
have  engaged  in  extensive 
consultations,  as  discussed  under 
section  6  below.  For  all  of  these  reasons, 
it  is  in  the  public  interest  for  us  to  waive 
the  NPRM. 

Nevertheless,  we  are  interested  in 
comments  and  advice  regarding  changes 
which  should  be  made  to  these  rules. 

We  will  review  any  comments  on  these 
rules  which  we  receive  by  [30  days],  and 
will  republish  the  final  rules,  with  any 
necessary  changes,  in  August.  For  the 
same  reasons  that  we  have  identified 
above  for  waiving  the  NPRM,  we  allow 
only  30  days  for  comment  rather  than 
our  usual  60  days.  Comments  should  be 
addressed  to  the  Commissioner  of  Social 
Security,  Box  1585,  Baltimore,  Maryland 
21203. 


States  are  expected  to  begin  planning 
their  FY  1981  Low  Income  Energy 
Assistance  programs  on  the  basis  of 
these  interim  final  regulations.  Some 
decisions,  including  the  notification  to 
the  Commissioner  of  Social  Security  of  a 
State’s  intent  to  enter  into  an  agreement 
with  us,  according  to  the  option 
provided  by  the  Act  and  the  regulations 
under  which  we  will  make  payments  to 
SSI  households,  must  be  made  prior  to 
publication  of  final  regulations.  This 
notification  must  be  made  no  later  than 
June  30, 1980. 

Plans  may  be  submitted  at  any  time 
before  September  15,  1980,  but  States 
must  submit  public  participation  plans 
described  in  §  260.22  (Subpart  C)  by 
June  30, 1980,  prior  to  implementation  of 
their  public  participation  process. 
Determinations  concerning 
administration  of  the  program  for 
American  Indians  must  also  be  made 
promptly  before  plans  are  submitted. 

A  summary  listing  of  key  dates  in  the 
regulations  is  presented  at  the  end  of 
this  preamble. 

3.  Regulatory  Analysis 

We  believe  that  the  administrative 
costs  to  the  States  of  operating  this 
program  will  total  less  than  $100  million, 
given  the  cap  on  reimbursable 
administrative  expenses  established  by 
the  Congress.  A  formal  regulatory 
analysis  is  therefore  not  required  under 
Executive  Order  12044.  Under  the 
statute,  the  Department  has  very  little  if 
any  discretion  with  respect  to  the 
administrative  responsibilities  of  the 
States  as  detailed  in  these  regulations. 
Nevertheless,  we  will  review  comments 
to  determine  whether  a  formal 
regulatory  analysis  seems  appropriate. 

4.  Consultation  Process 

Prior  to  publication  of  these  interim 
final  regulations,  we  engaged  in 
extensive  consultations  with  interested 
parties.  Meetings  were  held  with 
representatives  of  Governors,  State 
administrators  of  energy  assistance 
programs,  State  legislators,  legal  service 
groups,  utilities  and  companies 
supplying  a  wide  range  of  fuel  types, 
national  energy-related  associations, 
Community  Services  Administration 
staff,  recipient  populations  and  other 
Federal  agencies  including  the 
Departments  of  Housing  and  Urban 
Development,  Agriculture,  Labor  and 
Energy,  as  well  as  the  Veterans’ 
Administration.  The  views  of  these 
parties  were  considered  in  the 
development  of  the  regulations  and  are 
sought  during  the  comment  period  as 
well. 
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5.  Analysis  of  Major  Provisions 

The  following  is  provided  both  to 
summarize  the  regulations  and  to 
explain  the  policy  considerations  we 
made  in  developing  the  interim  final 
regulations  published  today. 

Low  Income  Energy  Assistance  Program 

Subpart  A — Introduction 

Section  260.1  gives  a  general  summary 
of  the  intent  of  the  Low  Income  Energy 
Assistance  Program,  those  eligible  for 
assistance,  the  form  that  assistance  can 
take  and  the  factors  to  be  considered  in 
determining  the  amount  of  assistance 
provided. 

We  have  also  put  a  guide  to  the 
organization  of  these  regulations  into 
paragraph  (b)  of  this  section.  The 
regulations  are  divided  into  eleven 
subparts,  labeled  A  through  K. 

Definitions  of  various  terms  used  in 
the  remainder  of  the  regulations  are 
identified  in  section  260.2. 

Subpart  B — State  Plans — General 

In  this  section  we  provide  a  brief 
summary  and  overview  of  the 
requirements  for  State  Plan  approval 
along  with  references  to  those  sections 
of  the  regulations  which  contain  further 
descriptions  of  these  requirements. 

Subpart  C — Development  of  State  Plans 

1.  General  Procedures.  The  State  plan 
for  Energy  Assistance  is  a 
comprehensive  statement  of  the  nature 
and  scope  of  the  State’s  program  and 
will  allow  us  to  determine  if  the  plan 
can  be  approved  and  Energy  Assistance 
Program  funds  alloted  to  the  individual 
State.  State  Plan  preprints  will  be 
distributed  to  States  shortly  for  their  use 
in  submitting  plans. 

2.  Public  Participation  in  the 
Development  of  the  State  Plan.  We  want 
to  assure  that  the  residents  of  each  State 
have  the  opportunity  to  participate 
meaningfully  in  the  State’s  decision¬ 
making  process  with  respect  to 
development  of  the  State  plan  for  energy 
assistance.  The  public  participation 
process  is  intended  to  assure  that  each 
State  has  provided  for  prior 
participation  by  eligible  households, 
public  and  private  organizations — 
including  organizations  which  represent 
and  serve  elderly  and  handicapped 
persons,  public  officials,  energy 
suppliers,  housing  operators,  members 
of  Indian  tribes  and  organizations  and 
the  general  public  in  assessing  need  for 
assistance,  identification  of  priorities 
and  allocating  resources  in  development 
of  the  State  plan. 

States  must  submit  a  description  of 
their  public  participation  process  by 
June  30, 1980.  We  hope  to  help  States 


avoid  noncompliance  with  §260.22, 
concerning  essential  elements  of  the 
public  participation  process,  by  asking 
for  the  public  participation  plan  prior  to 
State  plan  submission.  The  public 
participation  process  followed  by  the 
State  must  also  be  included  in  its  State 
plan. 

The  essential  elements  of  the  public 
participation  process  include 
publication  of  the  plan  provisions  and 
eligibility  requirements  in  local 
newspapers;  wide  availability  of  the 
plan  and  plan  summary;  a  public 
comment  period  of  at  least  20  days;  and 
of  course  consideration  of  and  public 
access  to  the  written  comments 
received. 

States  may  choose  to  adopt 
procedures  such  as  public  hearings  and 
advisory  committees  in  addition  to  the 
required  elements  for  public 
participation.  We  encourage  the  use  of 
advisory  committees  with  a  balanced 
representation  from  recipient  groups, 
energy  suppliers,  service  providers,  and 
government  representatives  as  a  good 
way  to  get  input  from  a  wide  range  of 
groups  who  will  have  important  roles  in 
the  operation  of  a  State’s  program.  This 
is  left  to  State  option  to  insure  maximum 
flexibility  for  States  to  meet  local 
considerations  in  the  development  of 
their  plan. 

Any  waivers  that  are  being  requested 
by  the  State  at  the  time  of  plan 
submission  must  be  available  for  review 
during  the  public  participation  process 
and  comments  on  those  waiver  requests 
must  be  summarized  and  submitted  to 
us,  as  described  in  §  260.26(c).  Major 
amendments  to  the  State  plan  are  also 
subject  to  the  public  participation 
process. 

3.  Timetable  for  Submitting  and 
Approving  Plans.  The  timetable  for 
submitting  and  approving  plans  is 
outlined  in  §  260.24.  State  plans  must  be 
submitted  by  September  15, 1980.  Since 
speedy  action  is  essential  if  funds  are  to 
be  made  available  to  eligible  recipients 
for  winter  heating  needs,  we  will 
approve  (subject  to  the  availability  of 
funding  under  FY  1981  Congressional 
appropriation)  or  disapprove  State  plans 
submitted  in  accordance  with  these 
regulations  as  soon  as  possible,  and  will 
make  every  attempt  to  do  so  within  30 
days  after  receipt  of  the  plan.  We  are 
terming  these  plans  and  our  approval  as 
“conditional"  due  to  the  need  for  an 
appropriation.  If  the  appropriation  for 
the  program  is  different  from  the  $2.2 
billion  the  Administration  has  proposed 
to  the  Congress,  we  will  issue  a  notice 
giving  the  States  15  days  to  resubmit 
State  plans. 

One  important  exception  to  this 
timetable  is  our  early  need  to  know 


which  States  will  ask  us  to  make 
payments  for  them  to  SSI  households. 

We  must  therefore  receive  notification 
by  June  30, 1980,  of  a  State’s  intention  to 
enter  into  an  agreement  for  Federal 
administration  of  Energy  Assistance 
Program  payments  to  SSI  households.  A 
State  which  provides  such  notice  or 
signs  the  required  agreement  for  these 
payments  may  amend  it  at  anytime  prior 
to  September  15, 1980,  or — if  the 
appropriation  is  different  from  $2.2 
billion — 15  days  after  the  enactment  of 
the  appropriation,  whichever  is  later.  A 
State  may  withdraw  from  the  agreement 
at  any  time.  However,  if  it  withdraws 
after  September  15, 1980  it  must 
reimburse  us  for  our  administrative 
costs  in  preparing  to  make  payments  on 
the  State’s  behalf. 

Amendments  to  State  plans  may  be 
submitted  at  any  time.  We  will  make 
every  effort  to  approve  or  disapprove  a 
plan  amendment  within  30  days  after  it 
is  received.  Requirements  for  public 
review  of  plans  and  plan  amendments 
prior  to  submittal  or  contained  in 
§  260.22. 

4.  Waiver  of  State  Plan  Retirements. 
Where  we  determine  that  a  waiver  is 
necessary  for  the  State  to  be  able  to 
administer  its  program,  and  is  likely  to 
assist  in  promoting  the  objectives  of  thtv 
program,  we  may  waive  compliance 
with  any  of  the  requirements  for  the 
State  plan  (§  260.26)  for  a  sufficient 
period  of  time  to  enable  the  State  to 
carry  out  its  energy  assistance  program. 
We  will  determine  the  time  when 
considering  the  waiver  request. 

Waivers  will  only  be  granted  when 
they  are  actually  necessary  to  enable  a 
State  to  operate  the  program  and  only 
when  a  waiver  of  a  requirement  will 
promote  the  objectives  of  the  Act.  We 
do  not  intend  to  waive  items  solely  for 
the  convenience  of  States  or  when  they 
would  make  entire  population  groups 
ineligible.  We  intend  to  review  waiver 
requests  carefully  to  assure  that  they 
further  the  intentions  of  Congress  as 
identified  in  the  Act. 

States  may  submit  requests  for 
waivers  in  writing  to  the  Commissioner 
with  a  copy  to  the  Regional 
Commissioner  at  the  same  time  the 
State  plan  is  submitted.  When 
submitting  a  waiver,  the  State  must 
supply  the  following:  (1)  A  statement  of 
the  requirement  for  which  the  waiver  is 
being  requested;  (2)  as  statement  of  how 
the  requested  waiver  will  promote  the 
objectives  of  the  Act;  (3)  the  time  period 
for  which  the  waiver  will  be  in  effect;  (4) 
a  description  of  why  the  State  would  be 
unable  to  operate  its  program  without 
the  waiver  and  the  consequences  to  the 
State  and  to  eligible  households  if  the 
request  is  disapproved;  and,  (5)  the 
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expected  cost  impact  if  the  waiver  is 
granted. 

A  waiver  submitted  as  part  of  a  State 
plan  will  be  subject  to  the  public 
participation  requirement  for  State 
plans.  Comments  received  as  a  result  of 
public  participation  should  be 
summarized  and  submitted  to  us  as  part 
of  the  waiver  request. 

If  a  waiver  is  requested  by  a  State 
after  plan  submittal,  the  State  must, 
before  submitting  the  waiver  request, 
give  notice  through  local  or  State-wide 
media  that  it  intends  to  request  a  waiver 
of  a  plan  requirement  and  must  make 
copies  of  the  proposed  waiver  request 
available  in  accessible  locations  for  a 
period  of  10  days  after  notice  is  given. 
The  State  must  then  consider  any 
comments  received,  identify  how 
residents  of  the  State  had  the 
opportunity  to  review  the  waiver 
request,  and  summarize  those  comments 
as  part  of  the  waiver  request  submitted 
to  us. 

5.  Plan  Approval  and  Disapproval. 

The  State  plan  should  be  submitted  by 
the  State  Agency  administering  the 
Energy  Assistance  Program  to  the  SSA 
Associate  Commissioner  for  Family 
Assistance  and  a  copy  should  be 
submitted  at  the  same  time  to  the 
appropriate  SSA  Regional 
Commissioner.  Federal  statutes,  these 
regulations  and  other  issuances  will  be 
used  to  determine  if  a  State  plan  or  plan 
amendment  meets  Federal  requirements. 
The  plan  and  amendments  will  be 
reviewed  in  the  SSA  Regional  offices, 
where  staff  will  consult  with  State 
officials  who  prepared  the  plan  to 
clarify  questionable  aspects  of  the  plan 
or  amendments.  The  Regional  staff  will 
send  recommendations  to  the  SSA 
Associate  Commissioner  for  Family 
Assistance  on  approval  or  disapproval 
of  the  State  plans  and  amendments.  The 
Associate  Commissioner  will  rule  on 
each  plan  and  will  notify  the  State  of  his 
approval  or  his  intent  to  disapprove  of 
the  State  plan  or  amendment  and,  if 
disapproved,  of  the  opportunity  for  a 
hearing  under  §  260.30. 

6.  Hearing  on  Plan  Disapproval:  A 
State  may  make  a  written  request  for  a 
hearing  within  10  days  after  receipt  of 
notification  of  our  intent  to  disapprove 
its  plan  or  plan  amendment  according  to 
the  procedures  outlined  in  §  260.30. 

Upon  receipt  of  the  State’s  request  for 
a  hearing,  we  will  promptly  send  the 
State  a  list  of  all  material  that  was  used 
in  making  the  decision  to  disapprove  the 
plan  or  plan  amendment  and  will  notify 
the  State  of  the  date,  time,  and  location 
of  a  hearing  to  be  held  in  the  State,  on 
the  issues  pertaining  to  our  decision. 

The  presiding  officer  at  the  hearing  will 
be  designated  by  us.  The  hearing  will  be 


held  not  less  than  20  days  after  the  date 
of  the  notice  to  the  State  in  order  to  give 
the  State  time  to  prepare  for  the  hearing. 

The  Commissioner  will  arrive  at  a 
decision  within  30  days  after  the  receipt 
of  the  hearing  officer’s  record  and 
recommendations.  The  Commissioner’s 
decision  will  be  our  final  administrative 
action  on  the  disapproval. 

Attempts  will  be  made  before  and 
after  the  hearing  to  aid  the  State  in 
rectifying  any  plan  deficiencies  in  order 
to  allow  their  program  to  be  approved. 

7.  Withholding  of  Funds  for 
Noncompliance  With  Approved  State 
Plans.  We  will  cite  a  State  for 
noncompliance  when  it  fails  to 
substantially  comply  with  the  Home 
Energy  Assistance  Act  and 
implementing  Federal  regulations  and 
issuances  or  if  the  State’s  practices  are 
not  in  compliance  with  an  approved 
State  plan.  Issues  of  noncompliance  are 
outlined  in  §  260.32. 

We  will  notify  the  State  by  letter 
whenever  a  question  of  compliance 
exists.  At  the  same  time  we  will  give 
notice  of  the  intent  to  withhold  funds 
and  inform  the  State  of  its  right  to  a 
hearing.  The  State  may,  within  20  days, 
request  a  hearing  which  will  be  carried 
out  in  accordance  with  the  procedures 
described  in  §  260.30. 

If  after  a  hearing  a  finding  of 
substantial  failure  to  comply  is  made, 
we  will  make  no  further  payments  to  the 
State.  We  will  resume  payments  if  or 
when  we  are  satisfied  that  there  is  no 
longer  any  substantial  failure  to  comply. 

Subpart  D — Administration  of  the  State 
Program 

1.  State  Agency  and  Local 
Administrative  Arrangements.  A  single 
State  agency  must  be  designated  in  the 
State  plan  for  the  purpose  of 
administering  the  energy  assistance 
program.  This  designation  will  have  to 
be  made  by  the  Governor  or  the 
Attorney  General  in  his  or  her  behalf. 
Functions  may  be  delegated  to  other 
agencies  of  the  State  and  to  local 
agencies,  unless  these  functions  involve 
administrative  or  policy  discretion.  If  the 
State  agency  decides  to  use  another 
agency  to  perform  any  operational 
function  of  the  program,  the  State  plan 
must  specify  the  division  of 
responsibility  between  the  agencies  and 
how  the  designated  single  State  agency 
retains  control  and  supervision.  The 
State  plan  must  also  specify  what 
methods  are  available  to  the  single  State 
agency  to  achieve  corrections  if  another 
agency  performing  functions  pursuant  to 
the  plan  either  fails  to  carry  them  out  or 
does  so  improperly  or  inadequately. 

This  allows  States  to  contract  with 
such  organizations  as  community  action 


agencies  and  utilities,  as  well  as  local 
governments,  to  accept  and  process 
applications.  This  flexibility  permits  the 
widest  possible  access  by  eligible 
households.  However,  some  contracting 
organizations,  such  as  utilities,  may 
have  a  vested  interest  in  finding 
applicants  eligible.  Accordingly,  we 
stress  that  the  State  retains  full 
responsibility  for  correct  eligibility 
determinations  and  must  closely 
monitor  organizations  to  which  it 
delegates  functions. 

2.  Administrative  Procedures. 
Appendix  B  provides  a  description  of 
the  specific  administrative  requirements 
that  the  State  must  meet  in  its  State 
plan.  This  information  will  be  included 
in  State  plan  preprints  to  be  provided  by 
us. 

3.  Maintenance  of  Regular  Benefit 
Levels.  In  §  260.56  we  require  as  a 
condition  to  receiving  funds  under  the 
Act,  that  States  not  reduce,  before 
October  1, 1981,  the  level  of  benefits  in 
any  Federally  assisted  cash  assistance 
program  from  the  level  in  existence  as  of 
February  26, 1980.  However,  if  benefits 
in  a  Federally  assisted  cash  assistance 
program  were  increased  solely  to  help 
pay  for  home  energy,  the  State  may 
reduce  those  increased  benefits  by  the 
same  amount  provided  to  households 
under  the  energy  assistance  program. 

We  have  reviewed  programs  that 
could  be  described  as  “Federally 
assisted  cash  assistance  programs”  and 
view  this  requirement  as  applying  to 
AFDC,  SSI  State  Supplements,  and 
Federal-State  Unemployment 
Compensation  programs.  Regular  benefit 
levels  refers  to  the  basic  payment 
standard  or  schedule  on  which  recurring 
benefits  are  based.  This  would  not 
include  special  or  nonrecurring  payment 
items. 

4.  Coordination  With  Weatherization 
and  Energy  Conservation  Efforts.  We 
are  requiring  that  the  State  plan  provide 
for  effective  coordination  of  the  State’s 
energy  assistance  program  with  energy 
conservation  and  weatherization  efforts. 
In  particular,  we  are  asking  the  State  to 
indicate  its  plan  for  coordination  with 
government,  voluntary  agency  and 
private  industry  weatherization  and 
conservation  programs,  with  a  goal  of 
reducing  residential  energy  usage  as 
well  as  costs. 

This  will  require  a  description  of:  The 
procedures  by  which  weatherization 
and  conservation  services  for  residential 
purposes  are  identified?  information  and 
instruction  about  such  services  provided 
by  local  agencies,  particularly  those 
participating  in  the  State's  energy 
assistance  program;  and  referral  of 
recipients  of  energy  assistance  to 
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conservation  and  weatherization 
services. 

5.  Outreach.  We  want  to  assure  that 
the  greatest  proportion  of  potentially 
eligible  persons  is  made  aware  of  the 
energy  assistance  program.  Towards 
that  end  we  require  State  plans  to  make 
provisions  for  outreach  to  meet  this  goal. 
Emphasis  for  outreach  activities  should 
be  on  those  most  vulnerable  either  in 
terms  of  health  needs  or  income  levels, 
to  the  effects  of  rising  energy  costs. 
Specific  groups  include  the  elderly, 
homebound,  handicapped,  young 
children,  low-income  families,  migrants, 
and  those  who  are  isolated  from 
services  programs  by  geographical 
conditions  or  language  barriers. 

We  require  that  State  plans  provide 
for  maximum,  effective  use  of  both 
State-wide  and  local  resources  to  reach 
these  groups,  such  as  community  action 
agencies  and  local  service  providers, 
public  and  private  organizations  serving 
and  representing  elderly  and 
handicapped  persons,  Federal 
government  offices,  home  energy 
suppliers,  the  public  education  system, 
local  law  enforcement  agencies,  Indian 
tribes  and  off-reservation  Indian 
community-based  organizations,  and,  of 
course,  the  mass  media.  A  fiscal  plan 
may  also  provide  reimbursement — as  a 
proper  expenditure  under  a  State’s 
administrative  costs — to  other  agencies 
used  for  outreach  activities  under  the 
State  plan.  The  State  should  consider 
working  with  Community  Action 
Agencies,  State  and  local  area  agencies 
on  aging,  and  State  chapters  or  member 
organizations  of  groups  such  as  the 
National  Association  of  Farmworker 
Organizations,  the  National  Council  of 
Senior  Citizens,  the  American  Coalition 
of  Citizens  With  Disabilities,  and  a  wide 
range  of  governmental  and  voluntary 
service  organizations  which  have 
experience  in  this  area. 

6.  Identification  and  Certification  of 
Eligible  Households.  The  State  plan 
must  describe  how  the  State  will 
identify  and  certify  eligible  households 
for  the  program  and  how  records 
supporting  these  eligibility 
determinations  will  be  kept. 

7.  Monitoring.  The  State  must  design  a 
system  for  monitoring  its  program  and 
must  describe  its  monitoring  system 
fully  in  the  State  plan.  The  plan  must 
demonstrate  how  the  State  can  identify 
and  correct  problems  in  a  timely  way, 
especially  problems  of  compliance  with 
the  key  requirements  of  this  Part, 
including  coordination,  outreach, 
certification,  data  collection,  levels  of 
assistance,  agreements  with  home 
energy  suppliers,  verification  of  income, 
and  timeliness  of  assistance. 


A  schedule  and  format  for  reporting 
State  monitoring  information  to  HHS 
will  be  provided  in  a  program 
instruction  prior  to  the  beginning  of  FY 
1981. 

Monitoring  records  must  be 
maintained  for  at  least  three  years. 

We  will  conduct  reviews  of  the  State’s 
program  and  monitoring  system  during 
FY  1981,  including  conformance  with  the 
State  plan;  the  implementation  of 
sampling  techniques,  if  any;  and  the 
validity  and  reliability  of  the  data 
collected.  Where  insufficiencies  are 
identified,  our  review  will  include  the 
records  and  documentation  from  which 
program  monitoring  information  has 
been  collected. 

We  will  also  review  the  State’s 
implementation  of  its  data  collection 
system,  as  required  in  Section  260.66,  for 
conformance  with  the  State’s  approved 
sampling  plan,  and  for  the  validity  and 
reliability  of  data.  This  review  may 
include  spot  checks  of  the  State  records. 

8.  Data  Collection  and  Reporting  by 
the  States.  The  Act  requires  that  State 
plans  describe  energy  usage  and  the 
average  cost  of  home  energy  in  the  State 
by  the  type  of  fuel  and  by  regions  of  the 
State. 

States  are  also  required  to  provide  us 
with  additional  information  on  the 
operation  of  the  Energy  Assistance 
Program.  The  data  to  be  reported  are 
either  specifically  mandated  by  the  Act 
or  are  necessary  to  evaluate  State 
programs  in  terms  of  Federal  goals  and 
requirements.  However,  Office  of 
Management  and  Budget  clearance  has 
not  yet  been  obtained  for  any  reporting 
instruments  and  thus  no  reports  will  be 
required  until  such  OMB  clearance  has 
been  obtained  and  States  notified. 

Where  obtaining  information  on  the 
entire  home  energy  assistance 
population  would  be  unduly 
burdensome,  States  will  gather  the  data 
via  samples.  Tight  deadlines  are 
necessary  for  gathering  and  reporting 
the  data  to  us  because  of  the 
legislatively-mandated  annual  report 
which  we  must  submit  to  Congress. 

With  regard  to  the  population  assisted 
by  the  State  under  the  energy  assistance 
program,  the  State  must  report  on  the 
actual  totals  of  and  benefit  expenditures 
for;  (1)  Eligible  households  assisted;  (2) 
building  operators  paid  on  behalf  of 
eligible  households  and  households  for 
whom  those  payments  are  made;  and  (3) 
reservation  Indian  households  assisted.* 
In  addition,  the  State  must  report  total 
administrative  expenditures  and  certain 
application  and  hearings  processing 
activities. 

These  data  are  to  be  reported  for  each 
calendar  month  of  fiscal  year  1981  and 
must  be  submitted  within  30  days  after 


the  end  of  the  month  for  which  the 
report  is  being  made.  The  early  reports 
on  these  basic  program  aspects  are 
needed  to  assist  us  and  the  Congress  as 
we  consider  fiscal  year  1982  energy 
assistance. 

We  recognize  that,  as  described  in  the 
regulations,  there  may  be  some 
duplication  between  fiscal  and  program 
data  requirements.  We  will  eliminate 
this  duplication  by  use  of  a  common 
form  whenever  this  is  possible. 

The  State  must  also  report  certain 
data  for  a  sample  of  the  population 
assisted  under  this  program.  We  will 
provide  specifications  for  size,  methods 
and  schedule  of  the  State  sampling  plan, 
and  the  State  plan  pre-print  will  be 
designed  to  include  this  information. 

The  sample  data  required  are  necessary 
to  assess  the  State’s  program,  and 
includes  items  such  as  income,  priority' 
group,  primary  source  of  residential 
heating  energy,  source  and  cost  of  home 
energy,  method  and  amount  of 
assistance  payment,  and  housing  class. 
These  data  are  to  be  reported  in 
unaggregated  form. 

Sample  data  for  households  with 
heating  assistance  must  be  reported  by 
August  1, 1981,  and  complete  data, 
including  data  for  households  with 
medically  necessary  cooling,  must  be 
submitted  by  November  1, 1981. 

We  will  provide  technical  assistance 
to  the  States  in  designing  and 
implementing  their  data  collection 
systems  for  the  fiscal  year  1981  Energy 
Assistance  Program. 

Records  on  which  the  data  reports  are 
based  must  be  maintained  for  a  least 
three  years.  The  State’s  expenses  for 
collection  and  reporting  of  these 
program  data  are  allowable 
administrative  costs. 

States  must  also  cooperate  with  our 
efforts  to  develop  additional  information 
on  home  energy  usage  by  the  general 
population  as  required  by  the  statute. 
This  information  will  include  but  might 
not  be  limited  to,  data  on  (1)  home 
energy  consumption  by  the  general 
population,  and  (2)  the  annual  cost  and 
types  of  fuel  used  by  various  income 
groups. 

9.  Cooperation  by  States  in  Program 
Evaluations.  The  State  is  required  to 
cooperate  in  any  evaluations  of  the 
Energy  Assistance  Program  which  we 
may  conduct.  Such  evaluation  efforts 
will  be  designed  to  complement 
information  collected  as  described  in  the 
above  two  sections  and  to  answer 
remaining  questions  about  the  program's 
effectiveness  or  efficiency.  They  will 
also  be  designed  to  impose  a  minimum 
burden  on  State  and  local  program 
administrators. 
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Subpart  E — Fiscal  Control  and 
Accountability 

1.  Accounting  System  and  Supporting 
Fiscal  Records.  We  require  that  the 
State  agency  designated  to  administer 
the  energy  assistance  program,  as  well 
as  any  other  State  or  local  agency 
having  costs  chargeable  to  the  program, 
must  maintain  an  accounting  system 
and  supporting  records  adequate  to 
verify  the  costs  claimed.  (§  260.80) 

2.  Grants  to  the  States.  We  will  make 
quarterly  grants  to  States  with  approved 
plans  for  expenditures.  The  amount  of  a 
State’s  quarterly  grant  will  be 
determined  on  the  basis  of  the  State’s 
estimate  of  its  need  for  funds  and  its 
report  of  expenditures  for  the  past 
period.  Forms  for  these  estimates  and 
reports  will  be  furnished  to  the  States. 
Because  the  need  for  energy  assistance 
is  significantly  affected  by  seasonal 
factors,  we  believe  that  quarterly  grants 
will  best  enable  us  to  coordinate 
available  funds  with  States’  need  for 
funds. 

3.  Emergency  Reserve.  A  State  may 
reserve  up  to  3  percent  of  the  amount 
allocated  to  it  for  use  in  case  of 
weather-related  or  supply  shortage 
emergencies  as  described  in  §  260.84. 

The  regulations  allow  the  States  to 
define  these  emergencies.  A  State  that 
chooses  to  have  an  emergency  reserve 
must  describe  in  its  State  plan  the 
emergencies  or  types  of  emergencies  it 
will  cover;  the  amount  and  kind  of 
assistance  it  will  provide;  the 
procedures  for  carrying  out  its 
emergency  program;  and,  what  it  will  do 
with  the  funds  if  emergencies  do  not  use 
up  all  of  the  funds.  Funds  reserved 
under  this  section  and  combined  with 
another  State-funded  program  must  not 
be  used  in  a  manner  that  would  violate 
the  provisions  of  these  regulations. 

4.  Fiscal  Reports  By  States.  (OMB 
clearance  for  any  reporting  instruments 
has  not  yet  been  obtained  and  therefore 
no  reports  will  be  required  until  such 
OMB  clearance  has  been  obtained  and 
States  notified.) 

In  order  to  make  funds  available  to 
States  when  they  need  them  we  will 
require  three  kinds  of  reports  from 
States  (§  260.86). 

Forty-five  days  before  the  start  of 
each  quarter  the  State  must  submit  an 
estimate  of  its  need  for  Federal  funds  for 
the  forthcoming  quarter  and  an  estimate 
of  its  need  for  Federal  funds  for  the 
fiscal  year.  We  will  use  this  report  to 
assist  us  in  determining  quarterly  grants 
and  reallocation  of  funds. 

Thirty  days  after  the  end  of  each 
quarter  the  State  must  submit  a  financial 
status  report  showing  the  amount,  by 
type,  of  payments  it  has  made  for  the' 


past  periods;  e.g.  direct  payments  to 
households,  payments  to  home  energy 
suppliers,  etc.  In  addition,  not  later  than 
15  working  days  after  the  end  of  each 
month  the  State  must  submit  a  report  of 
its  cumulative  cash  disbursements.  The 
purpose  of  these  reports  is  to  facilitate 
the  review  of  the  State’s  need  for 
Federal  funds  and  the  reallotment  of 
funds. 

5.  Administrative  Costs.  A  State  may 
use  a  portion  of  its  grant  award  for 
program  administration.  Generally,  the 
amount  of  Federal  funds  the  State  may 
use  for  administration  from  its  allotment 
may  not  exceed  5  percent  of  the  cost  of 
carrying  out  the  plan.  We  define  the  cost 
of  carrying  out  the  plan  as  the  sum  of 
the  assistance  payments  actually  made 
and  the  total  administrative  costs 
actually  incurred  under  an  approved 
State  plan. 

In  unusual  circumstances  we  may 
allow  a  State  to  use  an  additional 
amount  of  Federal  funds  for 
administration  not  to  exceed  2Y2  percent 
of  the  cost  of  carrying  out  the  plan.  A 
State  must  obtain  our  approval  before  it 
uses  additional  Federal  funds  for 
administration.  Unusual  circumstances 
may  include  special  geographical  factors 
and  events  that  cause  administrative 
costs  to  increase  but  that  could  not  have 
reasonably  been  foreseen  at  the  time  the 
State  plan  was  developed. 

In  no  case  may  the  Federal  funds  used 
for  administering  the  plan  exceed  50 
percent  of  the  State’s  total  cost  of 
administration.  The  State  must  pay  from 
non-Federal  sources  the  remaining  costs 
of  administration. 

This  means  that  from  its  allotment  the 
State  may  expend  for  administration 
and  planning  up  to  5  percent  (or,  in 
unusual  circumstances  7  V2  percent)  of 
the  total  cost  of  carrying  out  the  plan 
and  it  must  match  the  Federal  funds 
equally  from  State  funds.  Beyond  that 
point,  the  State  must  pay  100  percent  of 
the  administrative  expenses  out  of  State 
funds. 

Subpart  F— Federal  Allotments  and 
Payments 

1.  Computation  of  States’  Allotments 
(§  260.100).  We  will  divide  and  assign 
the  amount  appropriated  for  State  plans 
for  energy  assistance  programs 
according  to  the  formula  contained  in 
Section  306(a)  of  the  Act.  In  the  near 
future  we  will  provide  to  States,  in  a 
separate  issuance  a  chart  showing  the 
States’  proportional  allotments  and  the 
amount  each  State  would  recieve  based 
on  a  total  appropriation  of  $2.2  billion, 
which  is  the  amount  requested  by  the 
Administration  for  the  energy  assistance 
program. 


2.  Apportionment  for  Other  Programs 
Authorized  by  the  Act.  After  allocating 
the  funds  appropriated  for  State  plans 
and  for  Federal  administrative  costs,  we 
will  distribute  the  balance  of  the  funds 
in  the  following  manner  and  order: 

a.  First,  to  the  Commonwealth  of 
Puerto  Rico  and  the  Insular  Areas 
(Guam,  American  Samoa,  the  Virgin 
Islands,  Northern  Mariana  Islands,  and 
the  Trust  Territory  of  the  Pacific 
Islands),  $2.5  million  for  programs 
described  in  item  3  below. 

b.  Next,  to  the  Community  Services 
Administration,  $100  million  or  the 
balance  after  (a),  whichever  is  less,  to 
carry  out  energy  crisis  activities  under 
Section  222(a)(5)  of  the  Economic 
Opportunity  Act. 

c.  Then,  any  balance  which  remains 
(after  (a)  and  (b))  will  be  made  available 
as  incentive  grants  to  the  States  for  fuel 
assistance  programs.  We  describe  these 
incentive  grants  in  item  7  below. 

d.  Lastly,  if  the  programs  qualifying 
for  grants  under  paragraph  (c)  do  not 
exhaust  the  funds  available,  any 
amounts  remaining  will  be  distributed  to 
the  States  in  accordance  with  the 
formula  used  in  determining  their 
original  allotments. 

3.  Energy  Assistance  Programs  For 
the  Commonwealth  of  Puerto  Rico  and 
the  Insular  Areas.  Congress  recognized 
that  while  there  is  little  need  for  heating 
in  Puerto  Rico  and  the  Insular  Areas, 
energy  costs  are  increasing  for 
refrigeration  and  other  home  uses. 

We  are  considering  three  alternative 
methods  for  allocating  funds  to  the 
Commonwealth  of  Puerto  Rico  and  the 
Insular  Areas.  One  method  would 
apportion  the  funds  by  population; 
another  would  apportion  the  funds  on 
the  basis  of  aggregate  residential  energy 
costs  and  low  income  population;  still 
another  would  apportion  the  funds  on 
the  basis  of  the  amounts  needed  to  carry 
out  plans  for  energy  assistance 
submitted  by  the  jurisdiction.  We  have 
not  selected  a  method  of  allocation  for 
inclusion  in  these  interim  final 
regulations  because  we  believe  it  is 
important  to  obtain  the  views  of  the 
governments  of  these  jurisdictions,  as 
well  as  the  general  public,  on  these 
alternatives.  We  also  wish  to  analyze 
more  thoroughly  the  available  data  on 
income  levels  and  energy  usage  in  these 
jurisdictions.  Since  there  is  little  need 
for  winter  healing  assistance  in  these 
jurisdictions  there  is  not  the  same 
urgency  for  final  rules  on  this  issue  as 
there  is  for  final  rules  on  State  plans. 
The  public  is  specifically  asked  to 
comment  on  the  alternatives  identified 
above. 

Each  of  the  jurisdictions,  in  order  to 
receive  funds,  must  submit  a  plan  which 
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is  consistent  with  the  requirements 
which  States  must  meet  for  State  plans. 
Generally  in  lieu  of  heating  assistance, 
plans  submitted  by  Puerto  Rico  and  the 
Insular  Areas  may  provide  for  home 
energy  uses  such  as  refrigeration  and  air 
conditioning  when  medically  necessary. 

4.  Equivalent  Benefits  for  Indians.  The 
Act  requires  that  Indians  receive 
benefits  that  are  equivalent  to  benefits 
provided  to  other  eligible  households  in 
the  State.  For  the  purposes  of  this 
program  we  employ  the  definitions  of 
Indians,  Indian  tribes  and  Indian 
organizations  that  are  established  in  our 
Administration  for  Native  American 
Program  regulations  (45  CFR  1336.1). 

Our  preferable  method  of  assuring 
equivalent  benefits  to  Indians  is  through 
each  State's  plan  for  energy  assistance. 
Other  vehicles  are  possible,  however.  In 
order  for  Indians  to  be  served  by  any 
vehicle  other  than  by  a  State  via  its  plan 
for  energy  assistance  we  must  make  two 
determinations.  We  must  make  a 
determination  that  (1)  the  Indians  are 
not  receiving  equivalent  benefits,  or 
would  not  receive  equivalent  benefits 
under  the  plan  submitted,  and  (2)  that 
the  Indians  would  be  better  served 
through  direct  grants  to  a  tribe  or  an 
Indian  organization.  In  the  event  of  a 
determination  that  equivalent  benefits 
are  not  being  provided,  we  may  require 
that  the  State  make  changes  in  its  plan 
or  we  may  make  direct  grants  from  the 
State’s  allotment  to  the  tribe  or 
organization.  We  intend  to  work  with 
States  to  make  these  changes  necessary 
to  assure  equivalent  benefits,  where 
possible.  Alternatively,  we  would  work 
through  HHS’  Administration  for  Native 
Americans  to  assure  that  equitable 
treatment  for  Indians  is  guaranteed  by 
the  best  vehicle. 

We  recognize  that  it  may  sometimes 
be  necessary  to  agree  beforehand  that  a 
grant  should  be  made  directly  to  a  tribe, 
where  it  can  be  predicted  that  to  do 
otherwise  would  clearly  yield 
inequitable  treatment  of  the  tribe  or 
people  living  on  the  reservation. 
Therefore,  in  making  our  determination 
to  provide  a  direct  grant  to  a  tribe  we 
will  take  into  consideration  an 
agreement  between  the  tribe  and  the 
State  that  the  members  of  the  tribe(s) 
would  be  better  served  by  a  direct  grant. 
This  provision  for  advance  agreements 
does  not  apply  to  Indian  organizations 
that  are  not  tribes. 

In  the  event  it  is  decided  to  make  a 
direct  grant  to  an  Indian  tribe  or 
organization,  the  amount  of  that  grant 
will  be  the  same  proportion  of  the 
State’s  total  allotment  under  this 
program  as  the  appropriate  Indian 
population  which  should  be  eligible 
under  the  State’s  plan  bears  to  the 


population  of  all  eligible  households  in 
the  State.  This  means,  for  example,  that 
if  there  are  100.000  eligible  households 
in  a  State,  including  10,000  Indians  who 
are  entitled  to  receive  equivalent 
benefits  under  the  State  Plan,  the  State's 
allotment  would  be  reduced  by  10 
percent  and  that  amount  would  be 
granted  directly  to  the  tribe  or  Indian 
organization.  The  tribe  or  organization 
will  be  required  to  submit  a  plan  that 
meets  the  same  requirements  as  are 
required  of  the  States. 

Funds  transferred  to  a  tribe  or 
organization  in  the  form  of  a  direct  grant 
will  include  the  5  or  7x/2  percent  which 
can  be  used  for  administrative  costs. 
Because  of  the  difficulty  many  tribes  or 
organizations  may  have  providing  50% 
of  administrative  costs,  we  are  prepared 
to  seriously  consider  waiver  requests 
where  necessary  to  enable  tribes  or 
organizations  to  administer  grants.  In 
addition,  because  some  of  the  grants 
may  be  extremely  small,  they  may 
require  higher  proportional 
administrative  expenses.  We  are 
prepared  to  consider  limited  waivers  of 
the  5  to  7Vz  percent  administrative  cost 
ceiling.  The  conditions  of  transfer  of 
funds  and  administrative  costs  would 
apply  to  off-reservation  Indian 
community  based  organizations  as  well 
as  to  tribes. 

5.  Reallotment.  If  we  determine  that  a 
portion  of  a  State’s  allotment  will  not  be 
required  to  carry  out  the  State’s  plan  we 
will  reallot  that  portion  to  other  States 
based  on  their  need  and  ability  to 
expend  the  funds  consistent  with  the 
provisions  of  this  part.  We  will  make 
this  determination  based  upon  a 
comparison  between  actual 
expenditures  and  the  State’s  quarterly 
spending  projections.  Thus,  we  will  not 
penalize  a  State  which  has  spread  the 
use  of  its  funds  over  the  course  of  the 
winter  or  chosen  to  reserve  funds  for 
use  in  the  summer  to  assist  households 
with  a  medical  need  for  cooling. 

Forty-five  days  before  the  beginning 
of  each  quarter  of  FY  1981  each  State 
must  submit  an  estimate  of  its  need  for 
Federal  funds  in  the  forthcoming  quarter 
as  well  as  for  the  fiscal  year.  Fifteen 
working  days  after  the  end  of  each 
month  in  FY  1981  each  State  must 
submit  a  report  on  its  cumulative 
disbursements  of  Federal  funds.  These 
reports  will  assist  us  in  determining 
which  States  have  allotments  greater  or 
less  than  the  amount  needed  to  carry 
out  their  approved  plans.  We  will 
consider  the  information  in  these  reports 
in  determining  whether  a  reallotment 
should  take  place.  In  addition  to  these 
regular  reports,  a  State  must  advise  us 
whenever  it  knows  that  a  portion  of  its 


allotment  will  not  be  required  to  carry 
out  its  approved  plan. 

Before  we  reallot  any  funds  away 
from  a  State  we  will  notify  the  Governor 
of  the  State  by  letter,  and  the  general 
public  by  notice  in  the  Federal  Register, 
of  our  intent  to  reallocate  a  portion  of 
the  State’s  funds. 

Comments  on  the  proposed 
reallocation  may  be  submitted  to  us 
during  the  30  days  following  publication 
of  the  notice  in  the  Federal  Register.  We 
will  review  and  consider  any  comments 
we  receive  during  the  30  day  comment 
period  and  notify  the  Governor  by  letter, 
and  the  public  by  notice  in  the  Federal 
Register,  of  our  final  decision  with 
regard  to  reallocation  of  the  State’s 
funds. 

We  will  reallot  any  funds  which 
become  available  under  the  above 
procedure  to  States  expressing  a  need 
for  additional  funds,  taking  into  account 
the  original  allocations  to  those  States 
and  their  need  and  ability  to  expend  the 
funds  consistent  with  the  provisions  of 
the  Act. 

6.  Reimbursement  for  Expenditures  by 
States  in  Advance  of  an  Appropriation 
or  State  Plan  Approval.  To  prepare  for 
this  winter’s  energy  assistance  programs 
the  States  will  have  to  begin  planning 
and  administrative  activities  as  early  as 
this  spring;  certainly  before  the 
beginning  of  the  1981  fiscal  year  on 
October  1.  In  order  to  carry  out  these 
activities  States  will  have  to  advance 
the  costs  from  their  own  sources.  Thus, 
we  provide  in  these  regulations  that  any 
State  which  uses  its  own  sources  after 
April  2, 1980  (the  date  of  enactment  for 
Pub.  L.  96-223)  for  planning  and 
administration  in  substantial 
compliance  with  its  subsequently 
approved  State  plan,  may  claim 
reimbursement  retroactively  (after  the 
plan  is  approved)  for  those  advance 
expenditures. 

Reimbursement  for  State  expenditures 
incurred  before  the  start  of  FY  1981  is 
consistent  with  the  Act,  which 
authorizes  reimbursement  for  advance 
State  expenditures  when  funds  are 
appropriated  to  carry  out  the  Act.  Since 
the  Act  became  law  on  April  2, 1980,  we 
believe  that  a  State  could  reasonably 
incur  expenditures  for  planning,  and 
administration  on  or  after  that  date. 

We  are  considering  whether  to 
reimburse  States  for  assistance 
payments,  in  addition  to  planning  and 
administrative  expenses,  they  make 
before  the  start  of  fiscal  year  1981  in 
substantial  compliance  with  their 
subsequently  approved  State  plans. 
States  that  believe  they  will  be  in  a 
position  to  make  assistance  payments 
before  October  1, 1980  are  invited  to 
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address  this  issue  during  the  comment 
period. 

7.  Incentive  Grants  to  States  for 
Residential  Energy  Assistance 
Programs.  After  we  have  alloted  funds 
to  the  States  for  the  energy  assistance 
program  and  to  the  Commonwealth  of 
Puerto  Rico,  the  Insular  Areas  and  the 
Community  Services  Administration  for 
their  programs,  we  will  make  the 
remainder  available  to  States  as 
matching  grants  for  up  to  25%  of  some 
Slate-funded  fuel  assistance  programs 
serving  the  same  households  which  are 
eligible  under  this  Act.  The  total  amount 
available  for  these  grants  will  be 
approximately  $7.3  million  if  the 
program  is  funded  at  the 
Administration’s  proposed  level  of  $2.2 
billion.  The  purpose  of  these  grants  is  to 
provide  an  incentive  to  States  which 
have  State  funded  energy  assistance 
programs  to  continue  such  programs  and 
as  incentive  to  other  States,  where  there 
is  a  need,  to  begin  such  programs. 

We  have  considered  two  methods  for 
making  these  funds  available  to  the 
States.  One  method  is  to  make  the  funds 
available  through  formula  grants.  Under 
this  method,  each  State  with  an  energy 
assistance  program  serving  the  same 
population  as  the  population  eligible 
under  the  Act  would  automatically 
receive  a  proportionate  share  of  the 
funds  available.  The  other  method  is  to 
make  funds  available  through 
discretionary  grants.  Under  this  option 
States  would  apply  for  grants  for 
programs  based  on  priorities  and 
requirements  we  would  establish.  We 
would  select  from  the  applications  those 
which  best  carry  out  the  priorities 
established. 

We  have  decided  to  adopt  the  option 
of  distributing  the  funds  by  means  of 
discretionary  grants.  We  believe  this 
option  best  utilizes  the  amount  of  funds 
available  in  support  of  the  priorities 
established  under  this  Act. 

We  will  publish  priorities  and 
requirements  for  funding  incentive 
grants  in  the  Federal  Register  in  July, 
1980.  States  will  have  until  September  1, 
1980  to  ''ubmit  applications. 

Subpart  G — Furnishing  Home  Energy 
Assistance 

1.  Who  Is  Eligible  for  Assistance.  The 
Act  permits  payments  on  behalf  of 
households  with  income  under  or  at  the 
Bureau  of  Labor  Statistics’  Lower  Living 
Standard.  It  also  permits  payments  for 
households  with  at  least  one  person 
eligible  for  AFDC,  SSL  Food  Stamps  or 
certain  income-tested  Veterans 
Administration  benefits.  The  definitions 
in  §  §  260.2  and  260.150  exclude  certain 
categories  of  AFDC  and  SSI  recipients 


who  are  protected  from  energy  costs 
because  of  their  living  arrangements. 

A  State  is  not  required  to  make 
payment  to  every  household  the  Act 
authorizes  as  an  eligible  household.  It 
may  limit  its  program  to  a  smaller 
eligible  population  if  it  chooses. 

However,  the  regulations  require  that  if 
the  State  does  exclude  any  of  the 
households  eligible  under  the  Act  it  may 
do  so  only  in  accordance  with  the  Act’s 
priority  and  required  considerations, 
which  are  defined  in  §  260.154.  Thus,  for 
example,  income  exclusions  would  have 
to  be  made  for  highest  income 
households  before  lower  income 
households.  This  issue  is  discussed 
further  in  the  section  on  amounts  of 
assistance. 

Therefore,  while  the  Act  and 
regulations  define  the  limits  of  eligibility 
for  assistance,  the  State  retains 
flexibility  for  different  treatment  of 
eligible  groups  in  its  State  plan,  within 
the  defined  set  of  eligible  households 
and  the  Act’s  priorities.  If  we  required 
States  to  pay  benefits  to  all  eligible 
households,  and  thus  serve  the  broadest 
possible  population,  the  amount  of 
assistance  available  to  each  household 
would  be  limited  and  the  States’  ability 
to  target  their  assistance  on  families 
with  highest  energy  costs  and  lowest 
incomes  would  be  hampered. 

A  State  may  use  evidence  of 
categorical  eligibility,  i.e.  eligibility  for 
SSI,  AFDC,  Food  Stamps,  or  Veterans 
benefits  to  determine  eligibility  for 
energy  assistance.  For  example,  a  State 
could  use  our  State  Data  Exchange 
(SDX)  file  of  SSI  benefit  payments  to 
determine  that  a  household  contains  a 
member  eligible  for  SSL  The  intent  of 
this  provision  is  to  expedite  eligibility 
determinations.  Therefore,  a  State  may 
not  rely  on  evidence  of  eligibility  for  a 
categorical  program  if  obtaining  such 
evidence  would  delay  furnishing 
assistance  to  a  household. 

2.  To  Whom  Payments  Can  Be  Made. 
Payments  may  be  made  directly  to 
eligible  households.  In  addition, 
payments  may  be  made  on  behalf  of 
eligible  households  to  their  home  energy 
suppliers  (under  Subpart  I).  The  Act 
requires  that  payments  be  made  to 
operators  of  subsidized  housing  (under 
Subpart  H),  but  those  payments  may  be 
made  only  on  behalf  of  a  specially- 
defined  subgroup  of  eligible  households, 
which  we  call  “eligible  tenants”.  We 
will  discuss  this  special  group  further 
below. 

A  household  must  be  economically  at 
risk  for  rising  costs  of  home  energy  in 
order  for  a  payment  to  be  made  to  it  or 
to  its  energy  supplier  on  its  behalf.  This 
means  that  no  household  which  is  fully 
protected  by  another  government 


program  from  the  impact  of  energy  cost 
increases  may  be  aided  under  this 
program.  To  receive  an  energy 
assistance  payment  a  household  must 
pay  some  part  of  its  energy  cost 
increases  from  its  own  resources,  either 
through  increases  in  rent  or  utility  bills. 
For  example,  a  household  in  public 
housing  with  rent  and  utility  entirely 
limited  to  a  fixed  percentage  of  income 
would  be  protected  from  energy  cost 
increases.  No  payment  could  be  made  to 
or  for  that  household.  On  the  other 
hand,  a  similar  household  in  public 
housing  which  permits  some  part  of 
energy  cost  increases  to  be  reflected  in 
tenants’  payments  would  be  at  least 
partially  at  risk.  Tenants  in  non- 
subsidized  apartments  would  be 
considered  fully  vulnerable  to  cost 
increases,  even  when  utilities  are 
included  in  the  rent,  because  rental 
levels  reflect  utility  levels  when  leases 
are  renewed. 

Other  examples  of  households  which 
are  not  vulnerable  to  energy  costs  may 
also  be,  but  are  not  limited  to  residents 
of  some  rent-controlled  housing  where 
increased  energy  costs  will  not  be  added 
as  rent  increases;  some  persons  living  in 
congregate  or  domiciliary  care  facilities; 
and  other  facilities  where  living  costs 
are  subsidized  by  Federal,  State  or  local 
governments.  A  list  of  more  specific 
examples  to  aid  States  in  screening  out 
households  that  are  not  vulnerable  to 
energy  cost  increases  is  included  in 
Appendix  D. 

In  considering  whether  a  household  is 
economically  at  risk  (i.e.,  vulnerable)  for 
energy  cost  increases  it  is  not  relevant 
whether  the  household  has  actually 
experienced  recent  increases.  What  is 
relevant  is  whether  there  is  some  formal 
or  structual  protection  the  household 
has  against  increases.  If  there  is  none,  it 
must  be  assumed  that  the  costs  of 
energy  are  being  borne  by  the 
household.  In  addition,  we  do  not  mean 
that  a  family  must  be  in  any  emergency 
situation  to  be  economically  at  risk. 

Those  who  pay  their  energy  costs 
included  in  their  rent  must  be  treated 
comparably  to  those  who  pay  energy 
costs  directly  to  suppliers.  This 
requirement  will  assure  that  households 
living  in  rented  residential  units  where 
energy  usage  is  not  metered,  and  where 
the  cost  is  included  as  an  undesignated 
part  of  the  rental  payment,  are  not 
excluded  from  eligibility  if  all  other 
eligibility  criteria  are  met.  In  addition, 
the  levels  of  assistance  for  this  group 
must  be  comparable  to  those  for 
households  similarly  situated  in  terms  of 
income,  priority,  and  burden  of  energy 
costs  in  relation  to  income. 

Duplicate  payments,  i.e.  more  than 
one  payment  attributable  to  the  same 
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energy  costs  for  the  same  household,  are 
not  permitted. 

3.  Amounts  of  Assistance  Payments. 
Section  260.154  sets  requirements  for 
determining  amounts  of  assistance 
according  to  the  priorities  and  factors 
the  Act  requires  for  computing  benefits. 

As  specified  by  the  Congress,  lowest 
income  households  must  receive 
priority,  and  the  highest  level  of 
assistance  must  be  given  to  households 
with  the  lowest  incomes  and  the  highest 
energy  costs  in  relation  to  income. 

States  are  left  to  define  “lowest  income” 
and  set  income  ranges. 

There  are  a  number  of  other  factors 
which  States  must  take  into  account  in 
computing  the  level  of  benefits  for 
eligible  households.  The  first  of  these  is 
average  home  energy  expenditure  for 
households.  Because  it  is  extremely 
difficult  to  collect  adequate  direct 
energy  cost  information,  we  will  allow 
both  heating  degree  day  data  and  cost 
by  type  of  energy  source  to  be 
substituted  as  a  proxy  for  average  home 
energy  expenditures  where  that 
information  is  inadequate  or 
unavailable.  Since  use  of  energy  source, 
and  therefore  expenditures  for  energy, 
depends  heavily  on  the  degree  days  in  a 
location  and  differential  costs  of  energy 
sources  can  be  great,  we  believe  these 
are  reasonable  measures  for 
determining  home  energy  costs. 

The  other  factors  which  States  must 
take  into  account  in  computing  the  level 
of  benefits  are:  (1)  The  proportional 
burden  of  energy  cost  in  relation  to 
ranges  of  income;  (2)  the  variation  in 
degree  days  in  regions  of  the  State 
where  this  information  is  appropriate 
and  where  variations  do  exist;  and  (3) 
the  extent  to  which  the  household,  or 
category  of  households,  is  economically 
at  risk  from  or  protected  against  rising 
costs  of  home  energy.  The  State  may 
also  wish  to  take  into  account  other 
relevant  considerations  that  are  in 
accordance  with  the  purposes  of  this 
program  and  are  not  contrary  to  the 
priority  requirements. 

The  criteria  which  we  expect  a  State 
to  use  in  determining  whether  different 
payment  categories  need  to  be 
established  are  contained  in  a 
discussion  in  Appendix  C  to  the 
regulations.  This  includes  what  we 
believe  are  reasonable  standards  for 
variations  based  on  degree  days  and 
fuel  type.  Other  criteria  or 
interpretations  of  our  suggested 
standards  may  be  used  where  the  State 
can  justify  the  alternative  measure. 

We  have  left  States  flexibility  in  the 
area  of  establishing  benefit  levels 
particularly  for  those  who  pay  for 
utilities  indirectly.  The  legislative 
history  indicates  that  benefit  levels  must 


be  established  so  as  to  provide  generally 
comparable  relief  to  those  who  pay 
utilities  directly  and  those  who  pay 
them  through  rent.  We  believe  a 
common  factor  for  both  groups  is  the 
burden  of  energy  costs  in  relation  to 
income.  A  State  would  be  expected  to 
evaluate  this  factor  in  setting  a  benefit 
level.  Since  information  concerning  the 
burden  factor  of  energy  expenditures  in 
relation  to  income  may  not  be  available 
for  those  who  pay  their  utilities  as 
undesignated  portions  of  rent,  it  will  be 
necessary  for  that  factor  to  be  “deemed” 
in  their  behalf.  This  suggests  use  of  a 
percentage  of  income  or  of  rent,  either  of 
which  could  be  based  upon  a  reasonable 
comparison  with  energy  costs  of  those 
who  pay  utilities  directly. 

The  regulations  also  state  that  the 
amount  of  the  payment  should  reflect 
the  extent  to  which  an  eligible 
household  is  vulnerable,  i.e., 
economically  at  risk. 

In  reviewing  both  the  priority 
requirements  and  the  Act’s  requirement 
on  computing  the  level  of  benefits,  we 
had  to  consider  under  what  conditions 
an  automatic  grant  (i.e.  without 
application)  to  families  categorically 
eligible  for  energy  assistance  would  be 
acceptable  since  adequate  information 
regarding  vulnerability  to  energy  costs 
and  heating  burden  are  not  generally 
available  in  the  existing  State  program 
records  for  these  families.  Issuance  of 
an  automatic  grant  for  recipients  of 
entitlement  programs  (AFDC,  Food 
Stamps,  SSI,  veteran’s  benefits — all 
subject  to  the  definitions  in  §§  260.2  and 
260.150)  would  be  acceptable  as  one 
part  of  a  total  State  program.  When  an 
automatic  grant  is  used,  other  parts  of 
the  State's  program  would  have  to  be 
established  to  meet  the  requirements  of 
§  260.154.  The  State  plan  will  have  to 
show  how  the  priority  and  benefit  level 
requirements  of  the  statute  and 
regulations  are  met  in  their  total 
program.  Further  discussion  of  the  use  of 
automatic  payments  is  contained  in 
Appendix  C. 

4.  Priority  for  Households  With 
Elderly  and  Handicapped  Persons.  The 
Act  requires  that  priority  be  given  to 
eligible  households  with  an  elderly  or 
handicapped  individual.  States  are  left 
free  to  define  “elderly”,  except  the 
elderly  may  not  be  younger  than  60 
years  of  age.  We  permit  States  to  use,  as 
a  definition  of  “handicapped,”  the 
definition  in  Section  504  of  the 
Rehabilitation  Act;  that  used  for 
“disability”  under  Title  II  or  XVI  of  the 
Social  Security  Act;  or  any  other  State 
definition  for  “handicapped”  used  in  a 
statewide  program. 

The  State  plan  must  assure  that  these 
priorities  are  provided.  This  can  be  done 


through  special  treatment  relating  to 
ease  of  application  or  access  to 
assistance,  such  as  certifying  elderly 
and  handicapped  persons  by  home  visits 
or  by  mail,  providing  transportation  and 
utilizing  the  services  and  facilities  of 
agencies  and  organizations  which  serve 
these  individuals. 

This  priority  status  does  not  remove 
or  supplant  the  priorities  in  amount  of 
assistance  given  by  the  Act  to 
households  with  the  lowest  incomes. 
Extra  benefits,  or  higher  benefit  levels, 
may  be  permitted  for  households  with 
elderly  or  handicapped  individuals  only 
if  those  additional  benefits  are  justified 
by  the  State  in  terms  of  the 
considerations  in  §  260.154  relating  to 
income  and  burden  of  energy  costs. 

5.  Purpose  for  Which  Payments  Can 
be  Made.  Payments  may  be  made  only 
to:  (1)  Meet  the  rising  costs  of  energy 
sources  needed  to  provide  heat  in  a 
residential  dwelling  for  an  eligible 
household;  and  (2)  meet  the  rising  costs 
of  energy  sources  needed  to  provide 
cooling  in  a  residential  dwelling  for  an 
eligible  household,  when  the  household 
establishes  to  State  satisfaction  that  the 
need  for  cooling  is  medically  necessary. 
The  State  plan  must  identify  the 
conditions  under  which  these  payments 
will  be  made.  Payments  for  cooling  can 
only  be  made  when  there  is  a  threat  to 
life  or  health  due  to  a  particular  medical 
condition  that  can  be  eased  by  use  of 
home  cooling. 

No  payments  may  be  made  for 
repairs,  weatherization  or  conservation 
services  under  this  program.  Households 
in  need  of  weatherization  or 
conservation  assistance  must  be 
referred  to  other  resources,  as  indicated 
in  §  260.58. 

6.  Methods  of  Payment.  The  State 
plan  must  indicate  the  forms  of 
assistance  that  will  be  used  to  furnish 
benefits  to  or  on  behalf  of  eligible 
households.  Benefits  may  include:  (1) 
Cash;  and/or  (2)  in-kind  payments,  such 
as  deliveries  of  fuel  or  prepaid  utility 
bills;  and/or  (3)  vouchers,  stamps, 
coupons  or  other  forms  of  certificates 
which  may  be  used  in  exchange  for 
energy  supplies.  In-kind  payments  may 
not  include  clothing  or  shelter.  In  all 
cases,  the  assistance  supplied  must  be 
directly  related  to  offsetting  the  rising 
cost  of  home  energy. 

The  benefit  of  any  payment  made  on 
behalf  of  an  eligible  household  must 
accrue  to  the  household  for  which  it  wras 
paid.  The  household  must  realize  full 
compensation  corresponding  to  the 
amount  paid  under  this  Act  to  another 
party.  This  is  intended  to  prohibit 
requirements  such  as  those  which 
mandate  that  eligible  households  give 
their  assistance  or  “sign-over"  two  party 
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checks  unless  there  is  a  dollar-for-dollar 
benefit  realized  by  the  household. 

6.  Timetable.  The  State  plan  must 
include  a  timetable  by  which  payments 
will  be  made  and  indicate  the  time 
standard  for  acting  on  each  application 
for  assistance.  Subject  to  an 
appropriation  for  fiscal  year  1981,  the 
State’s  program  must  begin  30  days  after 
the  appropriation  or  December  15, 1980 
whichever  is  later. 

7.  Income  and  Assets.  In  determining 
what  should  be  counted  as  income  in 
measuring  a  household’s  eligibility,  we 
require  States  to  consider  the 
household's  total  cash  actually  received 
from  all  sources,  excluding  cash  over 
which  the  household  has  no  control. 

Cash  over  which  the  household  has  no 
control  would  include  reimbursement 
for  expenses  incurred  in  connection  with 
employment  or  reimbursement  for 
medical  or  other  expenses.  It  would  also 
include  payments  made  on  the 
household’s  behalf  to  others. 

We  also  permit  exclusion  of  income 
that  is  administratively  difficult  to 
compute.  We  leave  it  to  States  to  define 
such  income,  such  as  irregular  or  small 
amounts.  In  verifying  income,  the  State 
must  apply  standards  and  procedures 
for  verification  that  are  consistent  with 
those  it  uses  for  AFDC. 

We  have  been  urged  to  permit  or 
require  States  to  deduct  medical 
expenses  from  households’  income,  but 
we  do  not  believe  the  Act  allows  us  to 
do  so. 

For  categorically  eligible  households, 
States  must  not  apply  assets  tests  other  , 
than  the  one  applied  to  the  appropriate 
AFDC,  SSI,  Food  Stamp,  or  specified  VA 
benefit  program. 

For  other  households,  States  may 
establish  assets  tests,  but  must  not 
count  cars,  household  and  personal 
belongings,  or  a  primary  residence. 

The  primary  criterion  for  eligibility  for 
home  energy  assistance  is  intended  to 
be  income. 

Subpart  H — Payments  to  Building 
Operators 

1.  General  Principles  and  Definitions. 
The  Act  specifies  that  building  operators 
of  public  and  subsidized  housing  must 
receive  energy  assistance  payments  on 
behalf  of  eligible  tenants  in  the  building. 
The  payment  per  eligible  tenant  paid  to 
a  building  operator  is  based  on  exact 
monthly  expenditures  for  heat,  and  may 
not  exceed  an  amount  comparable  to  the 
amount  established  for  other  eligible 
households.  Our  regulations  set  this 
comparable  amount  equal  to  the  limit  on 
the  total  amount  the  State  may  pay  to 
building  operators  (determined  in 
§  260.206(b))  divided  by  the  number  of 
eligible  tenants  on  whose  behalf 


building  operators  receive  payments 
under  the  State’s  plan. 

The  comparable  amount  may  be 
adjusted  by  the  State  for  individual 
building  operators  or  categories  of 
operators  under  criteria  based  on  the 
factors  used  to  determine  whether  a 
building  operator  should  receive  a 
payment. 

The  Act  directs  the  Secretary  to 
determine  the  comparable  amount  by 
regulation,  and  we  believe  this 
definition  assures  that  comparable 
amounts  are  available  for  payments  to 
eligible  households  and  eligible  tenants 
in  public  or  subsidized  housing.  After 
allocating  the  federal  grant  to  eligible 
tenants  and  other  households  in 
proportion  to  their  relative  numbers,  the 
definition  of  comparable  amount 
establishes  a  ceiling  on  the  payment  per 
eligible  tenant  (as  required  by  the 
statute)  which  corresponds  to  the 
amount  available  to  the  State  for 
assisting  other  eligible  households. 

The  term  “building  operator”  means 
the  owner  or  representative  of  an  owner 
of  a  residential  building  or  buildings  in 
State  or  local  government-operated 
housing  projects  which  admit  low 
income  tenants  based  upon  an  income 
test.  State  or  local  projects  that  are 
financed  but  not  operated  by  the  State 
or  local  government  are  not  included  in 
this  definition.  In  addition,  it  means  the 
operator  of  a  residential  building  or 
buildings  established  under  five  specific 
HUD  and  one  USDA  program  set  forth 
in  §  260.202(a). 

States  are  not  required  to  make 
payments  to  all  housing  projects  and 
buildings  operators.  However, 
distinctions  must  be  based  upon 
objective  criteria,  including  the  extent  to 
which  the  operator’s  costs  are 
uncompensated  by  subsidy  programs 
and  the  benefits  such  payments  will 
have  for  the  tenants. 

The  State  must  also  prevent  duplicate 
payments.  Thus,  the  amount  of  any 
entitlement  a  tenant  has  as  an  eligible 
household  must  be  subtracted  from  the 
payment  made  to  the  building  operator 
for  that  tenant. 

The  State  must  define  the  criteria  by 
which  a  tenant  in  subsidized  or  public 
housing  will  be  considered  “vulnerable,” 
including  partially  and  fully  vulnerable. 
Tenants  who  pay  excess  usage  charges 
or  surcharges  must  be  considered 
vulnerable  to  some  extent.  The  State  is 
given  flexibility  to  include  in  its 
definition  of  “vulnerable”  tenants  who 
have  recently  experienced  rent 
increases.  An  example  of  this  would  be 
a  municipality  which  raised  the 
proportion  of  income  the  tenant  must 
pay  for  shelter,  over  the  last  few  years, 
from  25%  to  30%,  and  from  30%  to  35%. 


The  State  must  limit  the  proportion  of 
its  allotment  which  it  pays  to  operators 
to  the  ratio  of  the  number  of  eligible 
tenants  in  the  buildings  which  will 
receive  assistance  divided  by  the  total 
number  of  eligible  households  under  the 
State  Plan.  In  determining  the  total 
number  of  eligible  households  for  this 
ratio,  the  State  will  include  the  eligible 
tenants  in  the  buildings  for  which 
operators  will  receive  assistance.  If  a 
State  does  not  have  sufficient  data  to 
derive  an  exact  number  of  eligible 
tenants  or  households,  the  State  may 
use  estimates.  In  either  case,  the  State 
plan  must  specify  the  State's  limit  and 
the  bases  upon  which  it  was  computed. 
Since  this  is  a  State  plan  requirement,  a 
waiver  of  the  limit  can  be  considered. 
However,  it  would  be  necessary  for  the 
State  to  show  that  such  a  waiver  would 
assist  in  promoting  the  Act’s  objectives 
and  that  it  was  necessary  to  enable  the 
State  to  carry  out  its  program.  (See 
§  260.26.) 

"Eligible  tenant”  is  used  in  the 
regulations  for  the  purposes  of 
establishing  the  amount  of  payment  to  a 
qualified  building  operator.  In  order  for 
an  “eligible  tenant”  to  be  counted  for 
purposes  of  payment  to  a  building 
operator  under  this  subpart,  the  tenant 
must  occupy  a  dwelling  unit  in  a 
building  or  project  operated  by  a 
building  operator  as  defined  above; 
meet  the  eligibility  criteria  for  an  eligible 
household  under  the  State’s  plan;  make 
a  combined  payment  for  rent  and 
utilities  in  which  the  utility  cost  is  not 
differentiated;  and  must  not  be  fully 
vulnerable  to  energy  cost  increases. 

Tenants  who  pay  utility  costs 
separate  from  rent  must  not  be  counted 
as  eligible  tenants  for  the  purposes  of 
calculating  the  amount  payable  to  a 
building  operator,  but  may  still  be 
eligible  for  a  payment  as  an  eligible 
household  under  Subpart  G. 

In  the  case  of  a  fully  protected  (i.e., 
non-vulnerable)  tenant  in  subsidized 
housing,  the  State  may  pay  the  full 
benefit  to  the  building  operator.  In  the 
case  of  an  eligible  tenant  who  is 
economically  vulnerable  to  the  rising 
costs  of  energy,  the  tenant  may  also 
qualify  as  an  eligible  household  under 
Subpart  G  and  the  building  operator’s 
payment  on  his  behalf  must  be  reduced 
by  the  amount  of  the  household’s  direct 
entitlement.  In  this  case  the  State  must 
pay  the  tenant  as  an  eligible  household, 
but  only  to  the  degree  the  tenant  is 
vulnerable  to  the  rising  costs  of  fuel. 

2.  Method  of  Calculating  a  payment  to 
a  Building  Operator.  Payments  will  be 
calculated  by  taking  the  exact  monthly 
heating  costs  of  the  building  operated  by 
an  eligible  building  operator  and 
dividing  those  costs  by  the  total  number 
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of  living  units  in  the  building.  The 
resulting  heating  cost  per  unit  must  then 
be  multiplied  by  the  number  of  eligible 
tenants.  Since  exact  costs  are  specified 
in  the  act,  this  would  have  to  be  done 
retroactively  rather  than  before  or 
during  each  month. 

Exact  heating  costs  are  the  monthly 
residential  heating  costs  incurred  for  the 
building.  The  State  must  assure  that 
reimbursement  is  made  based  on  costs 
that  reflect  actual  consumption  during 
the  month.  For  example,  if  a  ten  unit 
building  has  heating  costs  of  $800  during 
a  month  specified  by  the  State  for 
heating  assistance  the  cost  per  unit 
would  be  $80.  If  there  are  four  eligible 
tenants,  the  maximum  amount  payable 
to  the  building  operator  for  that  month 
would  be  $320.  The  $80  per  eligible 
tenant,  and  therefore  the  $320  payment, 
would  have  to  be  decreased,  if  the 
comparable  amount  described  under 
“General  Principles  and  Definitions” 
was  less  than  $80,  or  any  of  the  eligible 
tenants  are  entitled  to  receive  payments 
directly  as  eligible  housholds  under  the 
State  program. 

3.  Documentation  and  Verification. 

The  State  must  make  payments  to  a 
building  operator  only  if  the  operator 
documents  the  specific  location  of  each 
building  for  which  payments  are 
requested,  documents  the  number  of 
dwelling  units  in  each  building,  and 
documents  the  tenants  by  name  and  by 
either  income  or  type  of  aid  received,  if 
categorically  eligible.  The  building 
operator  must  also  document  the  exact 
monthly  amounts  of  expenditures  for 
heating  costs  for  the  building  and  must 
certify  that  tenants  eligible  for 
assistance  under  this  program  are  not 
discriminated  against  with  respect  to 
rent.  This  means  that  they  will  not,  or 
have  not,  raised  the  rent  payment  for 
any  eligible  households  living  in  the 
project  due  to  a  payment  received  by 
that  household  under  this  program  either 
directly  or  through  a  vendor  on  their 
behalf. 

The  State  plan  must  indicate  for 
which  months  the  State  will  make 
payments  to  building  operators. 

The  State  is  also  responsible  for  the 
determination  of  eligibility  for  payments 
under  this  Subpart  through  prior 
verification  of  the  data  supplied  by  the 
building  operator.  Data  sampling,  rather 
than  a  100%  review,  will  be  acceptable 
for  purposes  of  State  verification.  The 
State  will  also  promptly  notify  the 
subsidizing  Federal,  State  or  local 
agency  of  any  payments,  by  amount  and 
location,  to  operators  of  buildings  under 
their  jurisdiction. 

The  State  must  also  provide  for 
methods  to  avoid  duplication  of 
payments  when  building  operators  are 


involved.  In  order  to  do  this,  the  State 
must  establish  some  mechanism  or 
screen  by  which  it  can  identify  those 
tenants  for  whom  the  building  operator 
will  receive  payment.  This  will  include 
the  necessity  to  screen  out,  or  adjust  the 
benefits  to  “eligible  tenants”  in  any  flat 
grant  approach  used  for  eligible 
households. 

Direct  contact  with  potentially  eligible 
building  operators  by  the  single  State 
agency  or  other  agency  responsible  for 
carrying  out  this  Subpart  will  be  the 
most  effective  method  of  obtaining 
information  about  eligibility  for 
payments  under  this  Subpart.  But  this 
may  be  difficult  and  expensive. 

Therefore,  to  assist  the  States  in 
determining  which  residents  of  public 
and  subsidized  housing  are  not  subject 
to  increases  in  fuel  costs  as  part  of  their 
rent  payments,  we  are  developing  with 
the  Department  of  Housing  and  Urban 
Development  and  the  Farmer’s  Home 
Administration  a  list  of  the  specific 
housing  programs  and  subprograms 
which  have  statutory  or  regulatory  limits 
on  tenants’  rent  payments  which  would 
make  them  completely  vulnerable  and 
therefore  ineligible  for  direct  energy 
assistance  payments  as  eligible 
households.  Payments  to  building 
operators  will  be  made  on  their  behalf 
subject  to  the  criteria  specified  above. 
This  information  will  be  sent  to  the 
States  through  a  separate  transmittal. 

The  transmittal  described  above  will 
also  include  the  name,  addresses  and 
phone  numbers  of  local  HUD  and  FmHA 
offices  to  facilitate  this  State  and 
building  operator  communication.  Those 
offices  have  comprehensive  lists  of 
building  operators  within  their  local 
area.  Both  HUD  and  FmHA  will  be 
notifying  all  of  these  local  offices  of  the 
energy  program  and  the  expected 
communication  with  the  States. 

The  State  has  latitude  in  making 
payments  to  building  operators. 

Although  the  calculation  of  cost  per 
eligible  tenant  is  calculated  on  a 
monthly  basis,  the  State  may  choose  to 
make  monthly  payments  or  a  single 
lump  sum  payment  (for  one  or  more 
months)  to  the  building  operator.  Since 
establishing  exact  monthly  costs  is  only 
possible  after  each  month,  there  are 
some  operational  decisions  that  will 
have  to  be  made  by  the  State.  A  lump 
sum  payment  after  the  winter  season 
might  be  utilized  not  only  as  an  aid  in 
determination  of  exact  costs,  but  will 
also  allow  time  to  screen  out  households 
which  may  have  had  direct  payment 
entitlements  during  the  winter  months 
under  Subpart  G. 

4.  Reduction  of  Subsidies.  Congress 
intended  that  payments  to  building 
operators  be  in  addition  to  rather  than 


in  lieu  of  the  normal  subsidies  for  utility 
costs.  Therefore  these  subsidies  should 
not  be  reduced  on  account  of  payments 
received  under  the  State  plan. 

Subpart  I — Payments  and  Tax  Credits  to 
Home  Energy  Suppliers 

States  may  furnish  energy  assistance 
on  behalf  of  eligible  households  through 
payments  or  tax  credits  to  one  or  more 
home  energy  suppliers  for  the  eligible 
household. 

Payments  to  a  home  energy  supplier 
may  be  by  means  of  installment 
payments,  reimbursements  or  a  line  of 
credit. 

We  have  not  defined  "home  energy 
supplier”  because  we  believe  the  States 
should  be  free  to  determine  the  person 
to  whom  payments  or  tax  credits  would 
best  carry  out  the  purposes  of  this  Part. 
We  also  leave  to  the  States  the  decision 
whether  to  allow  more  than  one  energy 
supplier  for  an  eligible  household. 

A  State  that  agrees  to  make  payments 
to  a  home  energy  supplier  on  behalf  of 
eligible  households  must  obtain  certain 
agreements  from  the  energy  supplier  in 
return.  The  supplier  must  agree  not  to 
discriminate  against  eligible  househqlds  ' 
in  its  terms  of  sale,  credit,  delivery  or 
price.  For  example,  the  supplier  must 
offer  deferred  payment  and  level 
payment  plans  to  eligible  households  if 
it  offers  them  to  other  households.  The 
supplier  must  agree  not  to  charge  them 
more  than  the  difference  between  the 
home  energy  assistance  program 
payments  and  the  energy  bills  the 
households  would  otherwise  receive. 

Under  the  Act,  the  supplier  must  also 
agree  not  to  terminate  service  to  an 
eligible  household  on  whose  behalf  the 
supplier  is  receiving  payment  from  the 
State  unless  the  household  has  failed  to 
pay  the  amount  charged  to  it  for  at  least 
two  months  and  has  been  provided  at 
least  30  days  advance  notice  of  the 
termination  and  the  opportunity  for  a 
hearing  prior  to  termination.  We  provide 
that  the  time  for  measuring  the 
household’s  failure  to  pay  a  bill  begins 
on  the  date  that  payment  is  due  and 
ends  on  the  same  date  two  months  later. 
If  the  household  is  behind  in  its  payment 
and  pays  a  portion  of  the  bill,  the 
payment  must  be  applied  to  the  oldest 
part  of  the  bill.  Once  the  part  of  a  bill  for 
which  service  could  be  terminated  is 
paid,  the  supplier  cannot  terminate 
service  because  of  a  remaining 
arrearage  that  is  less  than  two  months 
overdue. 

The  household  must  receive  the 
termination  notice  at  least  30  days 
before  the  scheduled  date  of 
termination.  Where  State  law  or  other 
requirements  provide  for  longer  grace 
periods  and  notification  periods,  these 
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State  requirements  will  prevail.  The 
termination  notice  must  inform  a 
household  that  it  may  request  a  hearing 
before  a  government  agency,  to  be 
determined  by  the  State,  on  the 
proposed  termination  within  10  days 
after  receiving  the  notice  and  that  its 
energy  supply  will  then  continue  until  a 
decision  based  on  the  hearing  is  issued. 

The  hearing  must  afford  the  household 
a  reasonable  opportunity  to  explain  its 
side  of  the  dispute  to  a  disinterested 
party  who  will  settle  the  issues.  Under 
this  requirement  the  State  need  not 
provide  a  formal  adjudicative  hearing; 
States  are  free  to  consider  less  formal 
dispute  settlement  mechanisms  and 
innovative  techniques  of  dispute 
resolution.  We  will  review  the  hearing 
procedures  set  out  in  the  State  plan  for 
fairness  and  efficiency  for  both  the 
household  and  energy  supplier. 

If  the  State  determines  that  these 
restrictions  on  termination  would 
seriously  jeopardize  the  ability  of  a 
small  home  energy  supplier  to  continue 
in  business,  the  State  may  partly  or 
wholly  exempt  that  supplier  from  these 
restrictions,  subject  to  State  law  or  other 
requirements.  We  suggest  the  factors  the 
State  should  consider  in  making  that 
determination,  including  such  things  as 
the  number  of  eligible  households  that 
have  designated  the  supplier  to  receive 
their  energy  assistance  payments,  and 
the  feasibility  of  the  supplier’s  passing 
through  its  losses  from  nonpayment  to 
other  customers.  These  are  among  the 
factors  we  believe  indicate  the  effect  the 
termination  restrictions  are  likely  to 
have  on  the  supplier’s  ability  to  continue 
in  business.  The  State  may  determine 
exemptions  individually  or  by  category 
of  supplier.  We  do  not  anticipate  that 
public  utilities  would  qualify  for  an 
exemption  from  the  termination 
agreement  since  they  have  the  ability  to 
“expense”  such  debts  among  all  their 
customers.  We  believe  that  Congress 
meant  by  "small  home  energy  suppliers” 
independent  dealers  in  fuel  oil,  propane, 
wood  and  the  like. 

In  deciding  how  it  will  apply  the 
exemption  from  the  teimination 
requirement,  the  State  should  consult 
with  State  trade  associations,  consumer 
organizations  and  other  interested 
parties  to  assure  that  the  exemption  is 
applied  in  a  way  that  is  administratively 
feasible  and  consistent  with  the  purpose 
of  restricting  terminations  as  well  as  the 
purpose  of  waiving  those  restrictions. 
The  State  may  wish  to  form  an  advisory 
council  to  recommend  policy  for 
granting  the  exemption  from  the 
termination  requirement. 

State  tax  credits  may  be  provided  to 
an  energy  supplier  that  sells  energy  at 
reduced  rates  to  eligible  households. 


Such  a  credit  may  not  exceed  the 
amount  of  the  supplier’s  loss  of  revenue 
on  account  of  sucM  reduced  rates. 

A  State  that  chooses  to  assist  eligible 
households  through  tax  credits  to  home 
energy  suppliers  need  not  enter  into  the 
agreements  required  for  payments  to 
home  energy  suppliers.  Congress  did  not 
require  such  agreements  in  the  case  of 
tax  credits. 

Subpart  J — Direct  Payments  by  SSA  to 
SSI  Beneficiaries 

A  State  Plan  may  provide  for 
automatic  payments  made  directly  to 
categorically  eligible  SSI  recipients.  If 
the  State  chooses  to  make  such 
payments,  it  may  make  them  itself  or  it 
may  have  the  Social  Security 
Administration  make  them  for  it.  This  is 
an  administrative  option  offered  to  the 
State  by  the  Act  and  regulations  if  the 
State  wants  to  make  automatic 
payments  to  SSI  recipients.  Such 
payments  by  us,  at  the  request  of  a 
State,  are  payments  made  under  the 
State  plan  and  are  subject  to  the  same 
conditions  and  limitations  as  other 
payments  made  by  the  State  under  its 
plan. 

The  State  must  make  its  request  by 
June  30, 1980  and  sign  an  agreement 
with  us  by  September  1, 1980,  but  can 
withdraw  from  the  agreement  without 
cost  at  any  time  before  September  15, 
1980.  Like  the  State  plan,  any  agreement 
signed  before  the  appropriation  for  this 
program  is  enacted  will  be  conditional 
on  an  appropriation  of  $2.2  billion. 

We  will  make  these  payments  as 
checks  separate  from  those  for  regular 
SSI  benefit  payments.  We  cannot  make 
energy  assistance  payments  centrally  to 
home  energy  suppliers  or  to  operators  of 
subsidized  or  government-operated 
housing.  The  Act  does  not  authorize  us 
to  do  so,  and  there  would  be  no  special 
advantage  for  the  States  in  having  us  do 
so. 

A  State  can  have  us  pay  up  to  five 
different  amounts  varying 
geographically,  in  the  State,  but  there 
can  only  be  one  amount  within  each 
county.  These  and  most  other  limits  on 
State  options  for  our  payments  are  due 
to  limitations  on  how  much  we  can 
modify  our  existing  SSI  computer 
records  and  programming  for  the  energy 
assistance  payments  within  the  time 
available. 

We  will  make  payments  in  up  to  four 
checks,  one  per  month,  sent  in  any  one 
or  more  of  the  months  of  December  1980, 
and  January,  February,  and  March  1981. 

We  cannot  make  payments  to  help 
with  the  cost  of  medically  necessary 
home  cooling,  because  our  records 
generally  contain  no  information  about 
this  medical  need. 


The  State  will  be  responsible  for 
providing  hearings  requested  by  SSI 
beneficiaries  who  do  not  receive  energy 
payments  or  who  think  the  payment 
should  be  larger.  The  State  must  also 
make  any  payments  that  result  from  the 
hearings.  If  we  receive  the  hearing 
request  we  will  forward  it  to  the  State 
with  all  relevant  information  we  have. 

We  will  withhold  from  the  State’s 
allotment  enough  money  to  cover  both 
the  estimated  payments  to  SSI 
households  (plus  a  margin  for  error)  and 
half  our  administrative  costs  for  making 
the  payments.  The  State  must  reimburse 
us  for.  the  other  half  of  our 
administrative  costs  out  of  State  funds. 

We  can  do  only  limited  screening  of 
our  SSI  rolls  to  avoid  payments  to 
ineligible  households,  or  duplicate 
payments  to  a  single  household.  We  will 
screen  out  (a)  people  who  cannot  qualify 
as  a  household  for  energy  assistance  by 
virtue  of  their  SSI  eligibility  because 
they  live  in  a  Medicaid  institution,  or 
live  in  another  person’s  household 
receiving  support  and  food,  as  well  as 
shelter,  from  that  other  person,  or  are 
children  under  the  SSI  definition  and 
live  with  a  parent  or  parent’s  spouse;  (b) 
people  who  live  in  institutions  or  in 
other  living  arrangements  where  they 
are  not  vulnerable  to  energy  costs,  if  the 
State  is  one  whose  supplements  to  SSI 
benefits  we  administer  and  the  State 
tells  us,  at  least  60  days  before  our  first 
agreed-on  processing  date  for  the  State’s 
energy  assistance  payments,  the  data 
codes  for  living  arrangements  that  we 
should  screen  out;  (c)  in  the  case  of  SSI 
couples,  one  spouse;  and  (d)  any  other 
the  State  can  identify  for  us  individuals 
to  screen  out  which  the  State  gives  at 
least  14  days  before  our  processing  date 
in  a  form  our  computers  can  use. 

We  will  give  the  State  a  list  showing 
whom  we  paid,  when,  how  much,  and 
the  basis  for  paying  that  amount.  The 
list  will  be  in  the  same  form  as  the  State 
Data  Exchange  (SDX)  records  we  give 
the  States  showing  payments  of  SSI 
benefits. 

The  State  must  screen  against  this  list 
to  avoid  making  duplicate  payments  to 
or  for  households  we  have  already  paid 
on  the  State’s  behalf. 

Instead  of  having  us  make  its 
payments  to  SSI  households,  a  State  can 
use  special  SDX  computer  tapes  for  one 
or  more  of  the  months  December  1980- 
March  1981  to  make  its  own  payments. 
We  will  provide  the  tape  or  tapes 
subject  to  reimbursement  for  cost.  We 
will  screen  the  tape  just  as  we  would  if 
we  were  making  the  State’s  payments. 
The  timetable  for  arranging  for  this 
service  is  the  same  as  for  our  making  the 
payments. 
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Subpart  K — Applications,  notices,  ami 
hearings.  , 

States  have  the  option  of  whether  to 
require  an  application  for  energy 
assistance  by  categorically  eligible 
households  under  the  State  plan  or  to 
pay  them  automatically.  The  need  for  an 
application  from  these  households  will 
depend  mainly  on  whether  the  State 
chooses  to  make  automatic  payments 
and  how  the  State  wants  to  take 
account  of  factors  about  which  it  needs 
information  from  the  households. 

Non-categorically  eligible  households 
must  file  applications  to  establish  their 
eligibility.  The  application  must  be 
written  and  signed  under  criminal 
penalty  for  giving  false  information. 

Anyone  wishing  to  apply  must  be 
informed  of  eligibility  requirements  and 
appeals  rights  and  be  given  the 
opportunity  for  a  hearing  and  any 
assistance  needed  to  apply.  The  State 
must  identify  in  its  plan  the  time 
standard  it  will  use  for  acting  on 
applications  for  the  energy  assistance 
program. 

The  State  agency  must  also  provide 
communications  assistance,  in  the  form 
of  bilingual  staff,  applications,  literature, 
and  other  services,  if  the  agency’s 
service  area  contains  a  substantial 
number  of  non-English  speaking  eligible 
households  which  are  nbt  English- 
speaking  proficient.  Communication 
assistance  for  handicapped  persons  is 
also  required,  as  described  in  §  260.352. 

The  State’s  notice  of  payment,  denial, 
or  earlier-than-expected  termination  of 
energy  assistance  must  inform  the 
household  of  its  right  to  a  hearing  if  the 
household  objects  to  the  amount,  denial, 
or  termination  of  the  payments.  The 
State  must  not  require  that  the  hearing 
be  requested  less  than  60  days  after 
notice  of  payment  or  denial  or  less  than 
10  days  after  notice  of  termination. 
Before  conducting  a  State  agency 
hearing  on  amount,  denial,  or 
termination  of  assistance  the  State  may 
provide  a  preliminary  appeal  step.  This 
can  be  either  an  evidentiary  hearing 
before  a  local  agency  or  an  informal 
conference,  or  both.  This  preliminary 
step  may  resolve  disputed  claims 
quickly  and  inexpensively. 

The  same  kind  of  hearing  must  also  be 
available  if  a  State  fails  to  approve  or 
disapprove  an  application  for  energy 
assistance  within  30  days  after 
application. 

The  hearing  decision  on  amount, 
denial,  or  delay  of  assistance  must  be 
issued  within  30  days  after  the  hearing 
request.  The  hearing  decision  on 
termination  must  be  issued  before 
termination. 


Summary  of  Key  Dates  From  the  Regulations 


Date  •  Activity  Reference 

Summary  of  Key  Dates  From  the  Regulations 

Apr.  2.  1980...  Earliest  date  for  FFP  (260.110) 

reimbursement  of 
expenses  for  planning 
fiscal  year  1981  program. 

June  30.  1980  1.  States  must  submit  (260.22) 

description  of  public 
participation  process. 

2.  Deadline  for  Indian  tribe/  (260.102) 

State  intent  to  enter  into 

agreement  for  direct  grants 
to  tribes. 

3.  States  must  declare  intent  (260.300)(b)(1)) 
to  use  SSA  for  making 

payments  to  SSI  recipients. 

July  1980 .  We  will  publish  priorities  for  (260.112(c)) 

State  incentive  grants. 

Aug.  15,  1980  1 .  Financial  report  on  (260.86(a)) 

quarterly  estimates  of  need 
for  first  quarter  fiscal  year 
1981  due. 

2.  Indian  tribe/State  (260.102) 

agreement  for  direct  grants 
to  tribes  must  be  signed. 

Sept.  1, 1980..  1.  States  must  complete  (260.300(b)(2)) 
agreement  with  SSA  for  • 

delivery  of  SSI  payments. 

2.  Deadline  for  State  (260.1 12) 

applications  for  incentive 
grants. 

Sept.  15,  1980  Final  day  for  States  submittal 
of  conditional  plans  (which 
States  can  revise 
depending  on  time  and 
amount  of  appropriation). 

Sept.  15.  1980  Last  day  for  States  to  (260.300(c)) 

withdraw  from  SSA 
agreement  without  paying 
SSA  administrative  costs. 

Oct  1.  1980....  First  quarter  grant  made  to  (260.102) 

States  (provided 
appropriation  is  enacted  by 
this  date). 

15  Days  After  Enactment  of  Appropriation 

1.  States  submit  revision  to  (260.24(b)) 
State  plan  if  appropriation 
different  than  $2.2  billion. 

2.  States  last  day  to  confirm  (260.300(d)) 
or  withdraw  from  SSA 
agreement  if  appropriation 
different  than  $2.2  billion. 


Beginning  of  Program 

1.  15  working  days  after  first  (260-86(0)) 
month,  monthly  report  of 
expenditures  due. 

2.  30  days  after  first  month.  (260.66) 

first  program  date  report 
due. 

Dec.  1980 .  Award  for  approved  State  (260.112) 

incentive  grants. 

Jan.  30,  1981  .  First  financial  report  on  first  (260.88(b)) 
quarter  fiscal  year  81  due'. 

1  First  of  recurring  reports. 

Dated:  May  22, 1980. 

William  J.  Driver, 

Commissioner  of  Social  Security. 

Approved:  May  23, 1980. 

Patricia  Roberts  Harris, 

Secretary. 

Chapter  II  of  Title  45  of  the  Code  of 

Federal  Regulations  is  amended  by 
adding  Part  260  to  read  as  follows — 

PART  260— LOW  INCOME  ENERGY 
ASSISTANCE  PROGRAM. 

Subpart  A— Introduction 

Sec. 

260.1  Scope  of  this  part. 


260.2  Definitions. 

Subpart  B— State  plan  requirements 

260.15  Summary  of  State  plan  requirements. 

Subpart  C— Development  of  State  plans 

260.20  General. 

260.22  Public  participation  in  development 
of  the  State  plan. 

260.24  Timetable  for  submitting  plans. 

260.26  Request  for  waiver  of  plan 
requirements. 

260.28  Approval  and  disapproval  of  State 
plans  and  plan  amendments. 

260.30  Hearing  on  plan  disapproval. 

260.32  Withholding  of  funds  for  non- 

compliance  with  approved  State  plans. 

Subpart  D— Administration  of  the  State 
program 

260.50  State  agency  and  local 
administrative  arrangements. 

260.52  Administrative  procedures. 

260.56  Maintenance  of  regular  benefit 
levels. 

260.58  Coordination  with  weatherization 
programs  and  energy  conservation 
efforts. 

260.60  Outreach  activities. 

260.62  Identifying  and  certifying  eligible 
households. 

260.64  Monitoring  procedures  by  States. 
260.66  Data  collection  and  reporting  by 
States. 

260.68  Federal  monitoring. 

260.70  Cooperation  by  States  in  program 
evaluations. 

Subpart  E— Fiscal  control  and 
accountability 

260.80  General. 

260.84  Reserve  funds  for  emergencies. 

260.86  Fiscal  reports  by  States. 

260.88  Administrative  costs. 

Subpart  F— Federal  allotments  and 
payments 

260.100  Definitions. 

260.101  Computation  of  States’  allotments. 

260.102  Quarterly  grants  to  States. 

260.104  Allotments  for  the  Commonweath  of 

Puerto  Rico  and  the  insular  areas. 

260.106  Equivalent  benefits  for  Indians. 
260.108  Reallotment  of  funds. 

260.110  Reimbursement  for  funds  advanced 
by  States. 

260.112  Incentive  grants  to  States. 

Subpart  G— Eligibility  and  payments  for 
home  energy  assistance 

260.150  Who  is  eligible  for  assistance. 
260.152  To  whom  payments  may  be  made. 

260.154  Amounts  of  assistance  payments. 

260.155  Priority  for  households  with  elderly 
or  handicapped  persons. 

260.156  Purposes  for  which  payments  may 
be  made. 

260.158  Methods  of  payment. 

260.159  Timetable  for  making  payments. 

260.160  Income  and  assets — definition  and 
verification. 

Subpart  H— Payments  to  building  operators 

260.200  General. 

260.202  Definitions. 

260.204  Computing  a  payment  to  a  building 
operator  on  behalf  of  eligible  tenants. 
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260.206  State  administration  of  payments  to 
building  operators. 

260.208  Documentation  and  verification. 

Subpart  I— Payments  and  tax  credits  to 
home  energy  suppliers 

260.250  When  the  State  may  make 
payments  to  energy  suppliers. 

260.254  Conditions  for  termination  of  home 
energy  by  participating  suppliers. 

260.256  Termination  notices. 

260.258  Pre-termination  hearings. 

260.260  Exceptions  to  the  pre-termination 
requirements. 

260.264  When  home  energy  assistance  funds 
may  be  used  for  tax  credits  to  home 
energy  suppliers. 

Subpart  J— Direct  Payments  by  Social 
Security  Administration  to  Beneficiaries  of 
the  Supplemental  Security  Income  Program 

260.299  General. 

260.300  Timetable  for  agreements  by  States 
with  the  Social  Security  Administration. 

260.301  Where  we  will  send  checks. 

260.302  Payment  amounts  and  timing. 

260.304  Notices  to  households  and  States. 
260.306  Appeals. 

260.308  State's  payment  to  Social  Security 
Administration. 

260.310  Screening  out  ineligibles  and 
preventing  duplicate  payments  to 
households. 

260.314  State  use  of  SSI  payment  tapes. 

Subpart  K— Applications,  Notices,  and 
Hearings 

260.350  Applications. 

260.352  Communication  assistance  for 

limited  English-speaking  proficiency  and 
handicapped  persons. 

260.354  Criminal  penalties  for  false 
information. 

260.358  Notices. 

260.360  Fair  hearing  for  dissatisfied 
household. 

Appendix  A — Lower  Living  Standard  Income 
Levels. 

Appendix  B — General  Administrative 

Requirements  for  the  Low  Income  Energy 
Assistance  Program. 

Appendix  C — Guidelines  for  Varying 
Payment  Amounts. 

Appendix  D — Guidelines  for  Households  Not 
Vulnerable  to  Energy  Cost  Increases. 

Authority:  Sec.  313,  Title  III.  Pub.  L.  96-223, 
94  Stat.  298  (42  U.S.C.  8612). 

Subpart  A— Introduction 

§260.1  Scope  of  this  part. 

(a)  General.  This  part  implements 
Title  III  of  Pub.  L.  96-223,  the  “Home 
Energy  Assistance  Act  of  1980.”  This 
Act  establishes  the  Low  Income  Energy 
Assistance  Program,  through  which 
grants  will  be  made  to  States  to  provide 
assistance  for  eligible  low-income 
households  to  offset  the  rising  costs  of 
home  energy  that  are  excessive  in 
relation  to  household  income.  For  this 
purpose,  the  Act  authorizes  grants  to 
States  for  fiscal  year  1981  to  provide 
financial  assistance  to  and  on  behalf  of 
eligible  households.  Eligible  households 


are  those  containing  a  person  eligible  for 
Aid  to  Families  with  Dependent 
Children  (AFDC),  Supplemental  Security 
Income  (SSI)  (with  some  exceptions). 
Food  Stamps,  certain  Veterans 
Administration  benefits,  and  other 
households  with  income  at  or  below  the 
Bureau  of  Labor  Statistics  Lower  Living 
Standard.  The  assistance  can  be  in  the 
form  of  direct  payments  to  eligible 
households;  payments  on  their  behalf  to 
their  suppliers  of  home  energy;  and,  for 
certain  eligible  tenants  that  live  in 
specified  public  or  subsidized  housing, 
payments  to  their  building  operators. 

The  amount  of  assistance  for  a 
household  depends  on  such  things  as  the 
household’s  income  and  energy  costs, 
climate,  and  the  presence  of  an  elderly 
or  handicapped  person  in  the  household. 

(b)  How  this  part  is  organized.  (1) 
Subpart  A  (§§  260.1  and  260.2)  provides 
an  introduction  and  important 
definitions  of  terms  used  throughout  this 
part. 

(2)  Subpart  B  (§  260.15)  contains  a 
summary  of  provisions  required  to  be  in 
a  State’s  energy  assistance  plan. 

(3)  Subpart  C  (§§  260.20-260.34) 
explains  the  procedures  for  submission 
of  a  State  Plan  to  us.  It  includes  a 
discussion  of  plan  approval  and 
disapproval,  compliance,  waivers  of 
Federal  requirements,  and  public 
participation  in  development  of  the 
State  plan. 

(4)  Subpart  D  (§§  260.50-260.70) 
explains  the  State’s  administration  of 
the  energy  assistance  program.  It 
includes  a  discussion  of  required 
coordination,  outreach,  monitoring,  data 
collection,  and  reporting  by  the  States. 

(5)  Subpart  E  (§§  260.80-260.88) 
explains  fiscal  control  and 
accountability  requirements. 

(6)  Subpart  F  (§§  260.100-260.112) 
explains  how  allotments  will  be 
computed  for  the  States,  Puerto  Rico,  the 
territories,  the  Community  Services 
Adminstration,  and  additional  incentive 
grants  to  the  States.  It  also  explains  how 
and  when  we  will  reallocate  funds 
among  States  and  the  conditions  under 
which  we  will  reimburse  a  State  for 
expenditures  incurred  before  it  has  an" 
approved  State  plan.  It  also  explains 
conditions  for  direct  Federal  payment  to 
Indian  tribes. 

(7)  Subpart  G  (§§  260.150-260.158) 
explains  who  may  receive  energy 
assistance  and  the  purpose  for  which  it 
may  be  paid.  In  addition,  this  Subpart 
discusses  methods  and  amounts  of 
payments. 

(8)  Subpart  H  (§§  260.200-260.206) 
explains  the  circumstances  under  which 
States  may  make  payments  to  building 
operators  on  behalf  of  eligible  tenants, 
and  the  amount  of  these  payments. 


(9)  Subpart  I  (§§  260.250-260.264) 
explains  the  agreements  States  may 
make  with  energy  suppliers  to  pay  them 
on  behalf  of  eligible  households,  and 
conditions  these  suppliers  must  meet 
before  terminating  supply  to  an  eligible 
household.  The  subpart  also  describes 
the  States’  option  to  grant  tax  credits  to 
energy  suppliers. 

(10)  Subpart  J  (§§  260.300-260.316) 
explains  how  a  State  may,  at  its  option, 
request  SSA  to  administer  energy 
payments  to  supplemental  security 
income  beneficiaries. 

(11)  Subpart  K  (§§  260.350-260.356) 
discusses  applications,  need 
determinations,  notices  and  hearings, 
and  criminal  penalties  for  false 
information. 

§  260.2  Definitions. 

Terms  used  in  single  sections  or 
subparts  are  defined  in  those  sections  or 
subparts.  Terms  used  throughout  the 
part  are  defined  here.  As  used  in  this 
part — 

“Act”  means  the  “Home  Energy 
Assistance  Act  of  1980,”  title  III  of  Pub. 

L. 96-223. 

“AFDC”  means  Aid  to  Families  with 
Dependent  Children  payments  made 
under  title  IV-A  of  the  Social  Security 
Act,  but  not  including  Foster  Care 
payments  under  §  233.110  or  Emergency 
Assistance  payments  to  needy  Families 
with  children  under  §  233.100  of  this 
chapter. 

"Associate  Commissioner"  means  the 
Associate  Commissioner  of  Social 
Security  for  Family  Assistance. 

“Commissioner”  means  the 
Commissioner  of  Social  Security. 

“Compliance”  means  the  State  plan 
and  State  practice  meets  requirements 
of  the  Energy  Assistance  Act,  Federal 
regulations  and  issuances. 

“Categorically  eligible”  means  eligible 
for  assistance  under  the  Act  as  a  result 
of  eligibility  for  AFDC,  Food  Stamps, 
certain  SSI  and  certain  veterans  benefit 
programs. 

"Days"  means  calendar  days. 

“Elderly"  means  a  person  over  any 
age  designated  by  the  State,  but  not  less 
than  60  years  old. 

"Eligible  household”  means — 

(a)  Any  household  in  which  one  or 
more  persons  are  categorically  eligible; 
and 

(b)  Any  other  household  with  income 
equal  to  or  less  than  the  Lower  Living 
Standard  Income  Level. 

"Fiscal  year”  means  the  Federal  fiscal 
year  October  1  through  September  30, 
unless  otherwise  stated. 

"Handicap”  or  “handicapped”  means 
one  of  the  following,  at  State  choice — 

(a)  The  definition  of  handicapped 
established  by  the  Rehabilitation  Act  of 
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1974,  under  which  a  handicapped  person 
is  a  person  who  ‘‘has  a  physical  or 
mental  impairment  which  substantially 
limits  one  or  more  major  life  activities, 
has  a  record  of  such  an  impairment,  or  is 
regarded  as  having  such  an 
impairment;” 

(b)  The  definition  of  disability 
established  by  Title  II  of  the  Social 
Security  Act  for  the  SSA  disability 
program,  under  which  disability 
means — 

(1)  “Inability  to  engage  in  any 
substantial  gainful  activity  by  reason  of 
any  medically  determinable  physical  or 
mental  impairment  which  can  be 
expected  to  result  in  death  or  which  has 
lasted  or  can  be  expected  to  last  for  a 
continuous  period  of  not  less  than  12 
months”;  or 

(2)  In  the  case  of  an  individual  who 
has  attained  the  age  of  55  and  is  blind 
(within  the  meaning  of  “blindness”  as 
defined  in  section  216(i)(l),  inability  by 
reason  of  such  blindness  to  engage  in 
substantial  gainful  activity  requiring 
skills  or  abilities  comparable  to  those  of 
any  gainful  activity  in  which  he  has 
previously  engaged  with  some  regularity 
and  over  a  substantial  period  of  time. 

(c)  The  definition  of  disability 
established  by  Title  XVI  of  the  Social 
Security  Act  for  the  SSI  program,  under 
which  disability  means — 

(1)  “Inability  to  engage  in  any 
substantial  gainful  activity  by  reason  of 
a  medically  determinable  physical  or 
mental  impairment  which  can  be 
expected  to  result  in  death  or  which  has 
lasted  or  can  be  expected  to  last  for  a 
continuous  period  of  not  less  than 
twelve  months  (or,  in  the  case  of  a  child 
under  the  age  of  18,  if  he  suffers  from 
any  medically  determinable  physical  or 
mental  impairment  of  comparable 
severity);”  or 

(2)  Permanent  and  total  disability  as 
defined  under  a  state  plan  approved 
under  title  XIV  or  XVI  of  the  Social 
Security  Act  as  in  effect  for  October 

1972  and  for  which  an  individual 
received  aid  under  such  plan  (on  the 
basis  of  disability)  for  December  1973, 
and  for  at  least  one  month  prior  to  July 

1973  so  long  as  he  is  continuously 
disabled  as  so  defined;  or 

(d)  Any  definition  of  handicap  or 
handicapped  or  equivalent  term  which 
the  State  uses  for  a  Statewide  program 
of  assistance  for  the  handicapped. 

"Heating  degree  days”  means  the 
result  of  the  following  calculation:  For 
each  day  in  a  year’s  time  on  which  the 
day’s  mean  temperature  in  a  given 
locality  is  less  than  65  degrees  F.,  find 
the  difference  between  the  day's  mean 
temperature  and  65  degrees  F.  Then  add 
together  all  of  these  daily  difference  for 


the  whole  year.  The  result  is  the 
"heating  degree  days”  for  that  locality. 

“Home  energy”  means  electricity,  oil, 
gas,  coal,  wood,  kerosene,  or  any  other 
fuel  used  for  heating  or  cooling  in  a 
residential  dwelling. 

"Household”  means  any  individual  or 
group  of  individuals  who  are  living 
together  as  one  economic  unit  and  for 
whom  residential  energy  is  customarily 
purchased  in  common,  or  who  make 
undesignated  payments  for  energy  in  the 
form  of  rent. 

“Lower  Living  Standard  Income 
Level”  means  the  income  level 
determined  annually  by  the  Secretary  of 
Labor  based  upon  the  most  recent 
Lower  Living  Standard  family  budget. 
The  amount  is  different  for  different 
places  in  the  United  States  and  families 
of  different  sizes.  The  current  Lower 
Living  Standard  Income  Levels  are  listed 
in  Appendix  A. 

"Regional  Commissioner"  means  the 
Regional  Commissioner  of  Social 
Security  for  the  Federal  Region  within 
which  the  State  is  located. 

“Secretary”  means  the  Secretary  of 
Health  and  Human  Services. 

"State”  means  the  50  States  and  the 
District  of  Columbia. 

“SSI  benefits”  means  Supplemental 
Security  Income  benefits  under  title  XVI 
of  the  Social  Security  Act,  including 
mandatory  and  optional  payments  that 
we  administer  for  a  State  under  Subpart 
T  of  20  CFR  Part  416  to  supplement 
Federal  benefits,  but  excluding  benefits: 

(a)  Paid  under  20  CFR  416.231  because 
the  beneficiary  is  living  in  a  Medicaid 
institution  and  Medicaid  is  paying  more 
than  50  percent  of  the  cost  of  care; 

(b)  Reduced  by  one-third  under  20 
CFR  216.1125(b)  because  the  beneficiary 
is  living  in  another  person’s  household 
and  is  receiving  both  support  and 
maintenance  (food  and  shelter)  from 
that  person  and  is  not  paying  his  pro 
rata  share  of  food  and  shelter  expenses; 
or 

(c)  Paid  to  a  beneficiary  who  is: 

(1)  A  child  for  SSI  purposes  under  20 
CFR  416.1050;  and 

(2)  Living  with  a  parent  or  with  the 
spouse  of  a  parent. 

“We”,  “us”,  or  "our”  means  the 
Department  of  Health  and  Human 
Services. 

Subpart  B— State  Plan  Requirements 

§260.15  Summary  of  State  plan 
requirements. 

Each  State  that  wishes  to  receive  a 
home  energy  assistance  grant  must 
submit  a  State  Plan.  Following  is  a  brief 
summary  of  the  requirements  for  State 
plan  approval.  The  referenced  sections 
include  a  full  description  of  the  State 


plan  requirements  which  States  must 
include  in  their  plans.  The  State  plan 
must — 

(a)  Be  submitted  in  accordance  with 
procedures,  timetables,  and  standards 
established  by  us.  See  §§  260.20-260.28; 

(b)  Designate  an  agency  of  the  State  to 
administer  the  program,  and  describe 
local  administrative  arrangements.  See 

§  260.50; 

(c)  Provide  that  the  State  agency  will 
furnish  home  energy  assistance  to 
eligible  households  through  payments  to 
home  energy  suppliers,  to  eligible 
households,  to  any  combination  of  home 
energy  suppliers  and  eligible 
households,  and  to  building  operators. 
See  §  260.150—260.314; 

(d)  Describe  procedures  for  identifying 
and  certifying  eligible  households  as 
participants.  See  §  260.62; 

(e)  Describe  the  amount  of  assistance 
to  be  provided  to  or  for  participating 
households,  assuring  that  priority  is 
given  to  households  with  lowest 
incomes  and  to  eligible  households  with 
elderly  or  handicapped  persons;  and 
that  the  highest  level  of  assistance  is 
provided  to  households  with  the  lowest 
incomes  and  highest  energy  costs  in 
relation  to  income.  See  §§  260.154  and 
260.155; 

(f)  Provide  for  agreements  with  home 
energy  suppliers  under  which  they  will 
receive  payments.  See  §  260.250; 

(g)  Provide  for  direct  payments  to 
eligible  households  when  the  household 
is  paying  for  utilities  through  rent  and  in 
other  situations  when  the  State 
determines  it  is  practical  to  do  so.  See 

§  260.152; 

(h)  Provide  for  public  participation  in 
the  development  of  the  State  Plan  and 
describe  that  process.  See  §  260.22; 

(i)  Provide  assurance  that  owners  and 
renters  will  be  treated  equitably.  See 

§  260.152; 

(j)  Provide  that,  in  carrying  out  the 
plan,  the  State  will  pay  from  non- 
Federal  sources  at  least  half  of  its  total 
program  administrative  costs.  In 
addition,  provide  that  the  State  will  use 
from  its  Federal  allotment,  to  pay  for 
administrative  costs  no  more  than  an 
amount  equal  to  5  percent  (and  in  some 
unusual  circumstances  7 Vi 2  percent)  of 
its  total  costs  of  carrying  out  the  plan. 
See  §  260.88; 

(k)  Provide  that  there  are  * 
administrative  procedures  for  carrying 
out  the  Plan.  See  §  260.52; 

(l)  Provide  fair  hearing  procedures  to 
be  used  by  the  designated  State  agency 
for  individuals  whose  claim  for 
assistance  is  denied  or  not  acted  upon 
with  reasonable  promptness.  See 

§  260.360; 

(m)  If  the  State  chooses,  provide  for  a 
setaside  of  up  to  3  percent  of  its 
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allotment  for  weather-related  and 
supply  shortage  emergencies.  See 
§  260.84; 

(n)  Provide  assurance  that  there  will 
be,  to  the  maximum  extent  possible, 
referral  of  individuals  to,  and 
coordination  with  existing  Federal, 

State,  and  local  weatherization  and 
energy  conservation  efforts.  See 

§  260.58; 

(o)  Provide  for  outreach  activities 
through  community  agencies  and  home 
energy  suppliers  to  assure  that  all 
eligible  households  are  aware  of 
assistance  availability — with  emphasis 
upon  the  elderly,  the  handicapped,  the 
house-bound,  migrants,  persons  with 
limited  English-speaking  proficiency,  the 
working  poor,  children,  and  those  in 
remote  areas.  See  §  260.60; 

(p)  Establish  procedures  for 
monitoring  the  assistance  provided 
under  the  Plan,  including  monitoring  and 
auditing  agreements  with  home  energy 
suppliers.  See  §  260.64; 

(q)  Provide  assurances  that  the  State 
will  not  reduce  regular  benefit  levels, 
from  the  level  of  such  benefits  as  of 
February  26, 1980,  in  existing  federally 
assisted  cash  assistance  programs, 
except  that  in  a  State  which  increases 
those  program  benefits  solely  for  energy 
assistance,  that  increase  may  not  be 
considered  a  part  of  the  regular  program 
for  the  purposes  of  this  requirement.  See 
§  260.56; 

(r)  Provide  that  fiscal  controls  and 
fund  accounting  procedures  will  be 
established  as  may  be  necessary  to 
assure  proper  disbursal  and  accounting 
for  Federal  funds.  See  §  260.80; 

(s)  Provide  that  reports  will  be  filed 
and  will  contain  all  information  we 
require.  See  §  260.66;  and 

(t)  Provide  assurance  that  the  State 
will  not  establish  any  energy  assistance 
program  eligibility  requirements 
involving  assets  tests  which  count  cars, 
household  or  personal  belongings,  or 
primary  residences.  See  §  260.160. 

Subpart  C— Development  of  State 
Plans 

§  260.20  General. 

The  State  plan  is  a  comprehensive 
statement  submitted  by  the  State  agency 
administering  the  Home  Energy 
Assistance  Program  which  describes  in 
full  the  nature  and  scope  of  its  program. 
It  represents  the  State’s  commitment  to 
administer  the  program  in  conformity 
with  Federal  statutes,  regulations  and 
issuances.  The  State  plan  must  contain 
all  Federally-imposed  State  plan 
requirements  in  sufficient  detail  for  us  to 
determine  if  the  program  is  approvable. 


§  260.22  Public  participation  in 
development  of  the  State  plan. 

(a)  The  purpose  of  the  public 
participation  process  is  to  enable  the 
residents  of  each  State  to  participate 
meaningfully  in  the  State’s  decision¬ 
making  processes  for  the  home  energy 
assistance  program.  It  is  intended  to 
assure  that  each  State  has  provided  an 
opportunity  for  prior  public  participation 
of  eligible  households,  public  and 
private  organizations — including 
organizations  serving  or  representing 
elderly  and  handicapped  persons — 
public  officials,  energy  suppliers, 
housing  operators,  Indian  tribes  and  off- 
reservation  Indian  community-based 
organizations,  and  the  general  public  in 
needs  assessments,  identification  of 
priorities  and  allocation  of  resources  in 
development  of  the  State  plan. 

(b)  The  State  plan  must  provide  for 
public  participation  in  the  development 
of  the  plan.  Under  this  requirement,  the 
state  must — 

(1)  Submit  a  description  of  its  public 
participation  process  to  the  Associate 
Commissioner  and  the  Regional 
Commissioner  by  June  30, 1980.  We  will 
promptly  tell  the  State  if  its  planned 
process  complies  with  the  requirements 
of  this  section. 

(2)  Include  a  description  of  its  public 
participation  process  in  its  State  Plan. 
The  process  must  include  at  least — 

(i)  Notices  or  advertisements  in  major 
local  newspapers  containing  a  summary 
of  the  major  provisions,  eligibility 
requirements,  and  any  waiver  requests 
(under  §  260.26)  in  the  plan; 

(ii)  Availability  of  the  proposed  State 
plan  for  inspection,  and  distribution  of  a 
summary  (which  must  include  explicit 
identification  of  any  waivers  requested 
under  §  260.26),  free  of  charge,  at  a 
public  agency  in  each  county; 

(iii)  Notice  to  the  public  through  news 
media  of — 

(A)  The  locations  within  each  county 
where  the  proposed  plan  may  be 
inspected  and  the  plan  summary 
obtained; 

(B)  The  latest  date  on  which  written 
comments  on  the  proposed  plan  will  be 
accepted,  which  must  be  no  less  than  20 
days  from  the  date  the  notice  is 
published;  and  N 

(C)  The  address  where  written 
comments  may  be  sent  and,  if  there  are 
to  be  public  hearings  on  the  proposed 
plan,  the  location,  date  and  time  for 
those  hearings;  and 

(iv)  Consideration  of,  and  public 
access  to,  the  written  comments 
received  by  the  State  agency. 

(c)  States  may  adopt  procedures  in 
addition  to  those  required  under 
paragraph  (b)(2)  of  this  section  including 
public  hearings,  advisory  committees 


and  other  mechanisms.  States  are  urged 
to  consider  use  of  advisory  committees 
which  would  provide  a  broad  base  of 
usable  information  and  general  public 
reaction. 

(d)  States  must  use  the  above  public 
participation  process  when  major 
amendments  are  proposed  to  approved 
State  plans.  Amendments  which  involve 
significant  changes  in  the  population 
served  or  amounts  of  assistance  paid, 
are  examples  of  major  amendments. 

§  260.24  Timetable  for  submitting  plans. 

(a)  By  September  15, 1980,  States  must 
submit  proposed  State  plans.  These 
proposed  plans  must  be  conditional  on 
the  assumption  that  the  program  will  be 
appropriated  at  a  level  of  $2.2  billion. 

We  will  approve  or  disapprove  State 
plans  submitted  in  accordance  with 
these  regulations  expeditiously. 
Approvals  will  also  be  conditional  on 
the  assumption  that  the  program’s 
funding  will  total  $2.2  billion. 
Extenuating  circumstances  or  the  need 
for  additional  information  may  delay  a 
decision  to  approve  or  disapprove  a 
plan. 

(b)  If  the  appropriation  for  the 
program  is  different  from  $2.2  billion,  we 
will  issue  a  notice  giving  States  15  days 
in  which  to  resubmit  State  plans  or 
amendments  according  to  their  new 
allotments.  If  the  appropriation  is  $2.2 
billion,  we  will  release  the  “conditional” 
aspect  of  any  approvals. 

(c)  Amendments  to  State  plans  may 
be  submitted  at  any  time. 

§  260.26  Request  for  waiver  of  plan 
requirements. 

(a)  Where  we  determine  that  a  waiver 

is  necessary  for  the  State’s 
administration  of  its  program  and  is 
likely  to  assist  in  promoting  the 
objectives  of  the  home  energy 
assistance  program,  we  may  waive 
compliance  with  any  of  the  State  Plan 
requirements  of  §  260.15,  to  the  extent 
and  for  the  period  necessary  to  enable  a 
State  to  carry  out  its  energy  assistance 
program.  • 

(b)  Requests  for  waivers. 

(1)  States  must  submit  requests  for 
waivers  of  any  State  plan  requirements 
in  writing  to  us.  Requests  may  be  made 
when  State  plans  or  amendments  are 
submitted. 

(2)  The  waiver  request  must — 

(i)  Identify  the  specific  requirement 
the  State  is  asking  us  to  waive; 

(ii)  State  specifically  and  in  detail 
how  the  requested  waiver  would 
promote  the  objectives  of  the  energy 
assistance  program; 

(iii)  State  the  period  during  which  the 
waiver  would  be  in  effect; 
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(iv)  Describe  in  detail  why  the  State 
would  be  unable  to  carry  out  its  energy 
assistance  program  without  the  waiver 
and  the  consequences  to  the  States’ 
program  if  the  request  is  disapproved; 
and 

(v)  Identify  the  expected  cost  impact  if 
the  waiver  is  granted. 

(c)  Before  submitting  a  request  for  a 
waiver  the  State  must  do  the  following 
unless  it  is  exempted  from  doing  so 
under  paragraphs  (d)  or  (e)  of  this 
section — 

(1)  Give  public  notice  through  local  or 
State-wide  media  that  it  plans  to  request 
a  waiver  of  a  plan  requirement  and 
describe  the  waiver  contemplated; 

(2)  Make  available  copies  of  the 
waiver  request  in  accessible  locations 
for  a  period  of  at  least  10  days  after 
notice  is  given; 

(3)  Consider  any  comments  received; 

(4)  Send  copies  or  a  summary  of 
comments  to  the  Associate 
Commissioner;  and 

(5)  Certify  to  us  that  residents  of  the 
State  had  the  opportunity  to  review  the 
waiver  request  and  that  their  comments 
were  considered. 

(d)  The  State  need  not  adhere  to  the 
requirements  of  paragraph  (c)  of  this 
section  if — in  our  judgment — the 
requirement  to  be  waived  is  not 
significant. 

(e)  A  waiver  request  that  is  submitted 
as  part  of  the  State  plan  will  be  subject 
to  the  public  participation  requirements 
established  for  plan  submissions  under 
§  260.22  rather  than  the  requirements  of 
paragraph  (c)  of  this  section. 

§  260.28  Approval  and  disapproval  of 
State  plans  and  plan  amendments. 

(a)  State  plans  and  amendments  must 
meet  the  requirements  of  Federal 
statutes,  regulations  and  issuances. 

They  must  be  submitted  in  the  format 
we  prescribe  to  the  Associate 
Commissioner  with  a  copy  to  the 
Regional  Commissioner. 

(b)  Approval  of  State  plans  and 
amendments. 

(1)  The  date  of  receipt  of  the  State 
plan  or  amendment  is  the  date  the 
Associate  Commissioner  receives  it. 

(2)  Staff  of  the  Regional  Commissioner 
will — 

(i)  Review  each  proposed  State  plan 
and  amendment; 

(ii)  Secure  clarification  of  the  plan  or 
amendment  as  appropriate; 

(iii)  Send  recommendations  to  the 
Associate  Commissioner  regarding 
disposition  of  the  proposed  plan  or 
amendment. 

(3)  If  the  Associate  Commissioner 
approves  the  State  plan  or  amendment 
he  will  so  notify  the  State. 


(4)  If  the  Associate  Commissioner 
believes  the  plan  or  amendment  should 
be  disapproved,  he  will  notify  the  State 
of  the  intent  to  disapprove'and  of  its 
opportunity  for  a  hearing  under  §  260.30 
prior  to  disapproval. 

(5)  If  after  approval  we  discover  that 
the  plan  or  amendment  should  not  have 
been  approved  we  will  notify  the  State, 
as  provided  under  paragraph  (b)(3)  of 
this  section,  that  disapproval  is  being 
contemplated.  In  this  case  the  State  will 
have  an  opportunity  for  a  hearing  under 
§  260.30. 

§  260.30  Hearing  on  plan  disapproval. 

(a)  A  State  may  request  a  hearing 
within  10  days  after  receiving  notice 
under  §  260.28(b)(4)  or  (5)  that  we  intend 
to  disapprove  its  plan  or  amendment. 

The  request  must  be  made  in  writing  to 
the  Commissioner  with  copies  to  the 
Associate  Commissioner  and  the 
Regional  Commissioner. 

(b)  Upon  receipt  of  the  State’s  request 
for  a  hearing  we  will — 

(1)  Promptly  send  the  State  a  list  of  all 
material  that  was  used  in  deciding  that 
the  plan  or  amendment  should  be 
disapproved; 

(2)  Notify  the  State  of  the  date,  time 
and  place  in  the  State  at  which  a 
hearing  will  be  held.  The  hearing  will  be 
held  not  less  than  20  days  after  the  date 
of  this  notice  to  the  State  unless  there  is 
written  agreement  with  the  State  to  hold 
the  hearing  at  another  time. 

(c)  We  will  work  with  the  State  to 
resolve  the  issue  at  any  time  before, 
during  or  after  the  hearing.  If  the  issue  is 
resolved  and  an  approvable  plan  or 
amendment  is  submitted,  the  hearing 
will  be  cancelled  or  terminated. 

(d)  We  will  designate  a  hearing 
officer,  who  will  preside  at  the  hearing 
and — 

(1)  Take  testimony; 

(2)  Make  a  record  of  the  proceedings; 

(3)  Hold  conferences  to  settle  or 
simplify  issues;  and 

(4)  Submit  to  the  Commissioner  the 
hearing  record  and  his  or  her 
recommendation(s)  regarding  the 
disapproval. 

(e)  The  Commissioner  will  arrive  at  a 
decision  and  notify  the  State  regarding 
the  disapproval  within  30  days  after 
receiving  the  hearing  officer’s  record 
and  recommendation(s). 

(f)  The  Commissioner's  decision  is  our 
final  administrative  action  on  the 
disapproval. 

§  260.32  Withholding  of  funds  for  non- 
compliance  with  approved  State  plans. 

(a)  We  will  cite  a  State  for 
noncompliance  when  it  fails  to 
substantially  comply  with  the  Home 
Energy  Assistance  Act  and 


implementing  Federal  regulations  and 
issuances.  An  issue  of  noncompliance 
exists  when — 

(1)  The  State  fails  to  amend  its 
approved  plan  to  conform  to  new 
Federal  requirements  for  State  plans;  or 

(2)  The  State  fails  in  practice  to 
comply  with  its  Plan  or  a  Federal 
requirement  (whether  or  not  its  State 
plan  has  been  amended  to  conform  to 
the  requirement); 

(b)  If  we  believe  a  State  is  out  of 
compliance,  we  will  notify  it  of  this 
belief  including  our  intention  to 
withhold  funds. 

(c)  The  State  may  request  a  hearing 
within  20  days  after  it  receives  the 
notice  specified  in  paragraph  (b)  of  this 
section.  The  hearing  will  be  carried  out 
in  accordance  with  the  procedures  in 

§  260.30.  \ 

(d)  After  a  hearing,  or  after  the  20  day 
time  period  in  paragraph  (c)  of  this 
section  if  the  State  has  not  requested  a 
hearing,  we  will  make  a  finding 
regarding  whether  there  has  been  a 
substantial  failure  to  comply.  If  there 
has  been  such  a  failure,  we  will 
withhold  further  payments  to  the  State. 
Further  payments  will  not  be  made  until 
we  are  satisfied  that  there  is  no  longer 
any  such  failure  to  comply. 

Subpart  D— Administration  of  the 
State  Program 

§  260.50  State  agency  and  local 
administrative  arrangements. 

(a)  The  State  plan  must  name  a  single 
State  responsible  for  administering  the 
home  energy  assistance  program  for  the 
State.  Under  this  requirement,  the  single 
State  agency  must  be  certified  by  the 
Governor  or  Attorney  General  of  the 
State  as  having  proper  authority  to 
administer  the  program. 

(b)  The  single  State  agency  may 
contract  with  other  agencies  such  as 
community  action  agencies,  off- 
reservation  Indian  community-based 
organizations  or  utilities  to  perform 
operational  functions  of  the  home 
energy  assistance  program.  If  it  does  so, 
the  State  may  not  delegate  any  function 
which  involves  administrative  or  policy 
discretion.  The  State  plan  must  specify, 
in  relation  to  any  functions  that  are 
delegated — 

(1)  The  division  of  responsibility 
between  the  agencies; 

(2)  How  the  single  State  agency  plans 
to  carry  out  its  responsibility  for 
supervision  of  the  program  with  respect 
to  the  functions  that  are  delegated;  and 

(3)  What  methods  are  available  in  the 
single  State  agency  for  correction  of 
errors  in  case  the  agency  performing 
operational  functions  fails  to  carry  them 
out  correctly. 
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§  260.52  Administrative  procedures. 

The  State  plan  must  include  an 
agreement  by  the  State  that  it  will 
implement  the  administrative 
procedures  to  be  used  in  carrying  out 
the  plan  and  satisfying  the  requirements 
of  these  regulations,  including  the 
specific  administrative  requirements  in 
Appendix  B. 

§  260.56  Maintenance  of  regular  benefit 
levels. 

The  State  plan  must  provide  that — 

(a)  In  order  to  receive  assistance 
under  the  Act,  the  State  will  not  reduce, 
before  October  1, 1981,  regular  benefits 
levels  in  any  federally  assisted  cash 
assistance  program  from  the  level  as  of 
February  26, 1980. 

(1)  By  “federally  assisted  cash 
assistance  programs”  we  mean  AFDC, 
SSI  State  Supplements  and  Federal- 
State  unemployment  compensation. 

(2)  By  “regular  benefit  levels”  we 
mean  the  basic  payment  standard  or 
schedule  on  which  recurring  benefits  are 
based.  This  would  not  include  special  or 
non-recurring  payment  items. 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  if  benefits  in  a  Federally 
assisted  cash  assistance  program  were 
increased  solely  to  help  pay  for  home 
energy,  the  State  may  reduce  those 
increased  benefits  by  no  more  than  the 
amount  provided  to  eligible  households 
under  this  energy  assistance  program. 

§  260  58  Coordination  with  weatherization 
programs  and  energy  conservation  efforts. 

A  State  plan  must — 

(a)  provide  assurance  that  there  will 
be,  to  the  maximum  extent  possible, 
referral  of  individuals  to,  and 
coordination  with  existing  Federal,  State 
and  local  weatherization  and 
conservation  efforts.  To  carry  out  this 
requirement,  the  State  plan  must — 

(1)  Specify  the  government,  voluntary 
and  private  weatherization  and 
conservation  programs  to  which  there 
will  be  referrals  in  order  to  reduce  the 
energy  costs  of  households  eligible  for 
assistance  under  this  program; 

(2)  Specify  the  arrangements  made  by 
the  State  agency  with  the  programs 
specified  in  subparagraph  (1)  of  this 
paragraph,  including  the  services 
available  to  recipients  of  assistance  to 
help  them  make  economical  and 
efficient  use  of  energy. 

(3)  Identify  information  about  and 
indicate  instructions  for  use  of  such 
programs  for  distribution  to  local 
agencies  participating  in  the 
administration  of  the  State’s  program. 

(b)  Indicate  how  recipients  of 
assistance  under  this  program  will  be 
referred  to  programs  identified  in 
paragraph  (a)  of  this  section  and 


informed  about  and  instructed  in  energy 
conservation  and  weatherization 
practices. 

§  260.60  Outreach  activities. 

A  State  plan  must — 

(a)  Make  provision  for  reaching  and 
serving  those  eligible  for  and  in  need  of 
assistance  under  the  State’s  program, 
with  priority  attention  to  outreach 
activities  to  identify  and  serve — 

(1)  Those  most  vulnerable  to  the 
effects  of  cold,  especially  the  elderly,  the 
ill  and  bedridden,  handicapped  and 
young  children; 

(2)  Those  for  whom  access  to 
assistance  programs  is  made  difficult 
by— 

(i)  Remote  location  of  residence,  such 
as  isolated  or  rural  areas; 

(ii)  Frequent  change  of  residence,  such 
as  migrants  and  migrant  farm  workers; 

(iii)  Limited  English  speaking 
proficiency  or  communications 
handicaps; 

(iv)  General  lack  of  knowledge  about 
community  service  programs;  and 

(3)  Lowest  income  individuals  and 
families,  especially  those  who  are  most 
seriously  threatened  by  the  increased 
costs  of  energy  for  residential  purposes 
or  who  are  not  categorically  eligible. 

(b)  Provide  for  maximum,  effective 
use  of  Statewide  and  local  resources 
serving  and  finding  the  eligible 
individuals,  families  and  groups 
specified  in  paragraph  (a)  of  this  section, 
for  example — 

(1)  Community  service  agencies  such 
as  Community  Action  Agencies,  State 
and  Local  Welfare  Agencies,  and  other 
appropriate  agencies  and  organizations 
within  the  State. 

(2)  Volunteer  programs  carried  out 
under  the  Domestic  Volunteer  Service 
Act  of  1973; 

(3)  State  and  local  area  agencies  on 
aging. 

(4)  Indian  tribes  and  off-reservation 
Indian  community-based  organizations. 

(5)  Home  energy  suppliers; 

(6)  Crisis  assistance  programs  or  other 
agencies  with  outreach  expertise  or 
experience  with  winter  energy 
programs; 

(7)  Individuals  particularly  recruited 
and  trained  for  the  purposes  to  serve  as 
casefinders,  program  interpreters  and 
escorters; 

(8)  Units  of  the  Federal  government 
located  within  the  State,  including  post 
offices,  SSA  District  and  Branch  offices 
and  Veterans  Administration  Regional 
Offices; 

(9)  The  public  education,  public 
library  and  public  recreation  system  as 
well  as  police  and  fire  departments 
throughout  the  State; 

(10)  Religious  organizations;  and 


(11)  Public  media  facilities. 

(c)  Provide  a  fiscal  plan  for 
reimbursement  of  outreach  activities  as 
proper  administrative  expenses. 
Contracting  with  organizations  or  other 
agencies  to  perform  outreach  activities 
is  a  valid  part  of  the  State’s  fiscal  plan 
and  administrative  expenditures. 

§  260.62  Identifying  and  certifying  eligible 
households. 

The  State  plan  must  describe  how  the 
State  will  identify  and  certify  eligible 
households  as  home  energy  assistance 
program  participants  and  the  records  the 
State  will  keep  to  support  its  eligibility 
decisions. 

§  260.64  Monitoring  procedures  by  States. 

The  State  plan  must  describe  the 
program  monitoring  system  which  will 
be  used  including  the  monitoring  of 
agreements  with  energy  suppliers  and 
securing  documentation  of  energy 
supplied  to  eligible  households.  That 
system  must  enable  the  State  to  identify 
and  correct,  in  a  timely  manner, 
problems  in  the  operation  of  its  home 
energy  assistance  program,  including 
non-compliance  with  the  provisions  of 
this  Part  or  of  the  State’s  plan. 

§  260.66  Data  collection  and  reporting  by 
States. 

(a)  The  State  plan  must  provide — 

(1)  A  description  of  energy  usage  and 
the  average  cost  of  home  energy  in  the 
State,  identified  by  type  of  fuel  and  by 
region  of  the  State;  and 

(2)  For  reporting  to  us  information  on 
the  following  items — 

(i)  For  the  population  of  eligible 
households  who  apply  for  or  are 
assisted  by  the  program  the  State 
agency  must  report  to  us  for  each  month, 
by  the  end  of  each  following  month — 

(A)  The  number  of  eligible  households 
assisted  and  the  benefit  expenditures; 

(B)  The  number  of  building  operators 
to  whom  payments  are  made  (under 
Subpart  H)  the  total  expenditures  to 
those  building  operators,  and  the 
number  of  eligible  tenants  on  whose 
behalf  those  payments  are  made; 

(C)  Total  administrative  expenditures; 

(D)  The  number  of  applications 
received  for  benefits,  and  their 
dispositions; 

(E)  The  number  of  requests  received 
for  hearings,  and  their  dispositions;  and, 

(F)  The  number  of  assisted  Indian 
households  located  on  reservations  and 
the  total  benefit  expenditures  for  them. 

(ii)  For  a  sample  of  the  households 
assisted  under  the  program — 

(A)  Whether  a  member  is 
categorically  eligible  under  §  260.150; 

(B)  The  income  of  the  household; 

(C)  The  household’s  Lower  Living 
Standard  income  level; 
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(D)  Whether  the  household  falls  into  a 
priority  group  due  to  the  presence  of  an 
elderly  or  handicapped  person,  or  its 
classification  as  “lowest  income"  level; 

(E)  Whether  the  household  falls  into 
an  outreach  target  group  under 

§  260.60 — for  example,  due  to  the 
presence  of  handicapped  person  or 
persons  with  limited  proficiency  in  the 
English  language; 

(F)  The  primary  source  of  home 
energy — for  example,  electricity,  fuel  oil 
or  natural  gas; 

(G)  The  actual  cost  of  home  energy  for 
FY  1981; 

(H)  Whether  payments  are  made 
directly  to  the  household,  to  a  vendor,  or 
to  the  building  operator; 

(I)  Whether  payments  are  in  cash, 
voucher,  line  of  credit,  or  another  form; 

(])  The  amount  of  assistance  in 
dollars; 

(K)  Whether  the  residence  is  owned 
by  the  recipient,  rented  with  designated 
energy  payments,  rented  with 
undesignated  energy  payments,  or  a 
building  operated  by  an  operator 
defined  in  §  260.202(a); 

(L)  The  county  of  the  residence; 

(M)  Whether  any  weatherization  or 
conservation  referral  occured  as  a  result 
of  participation  by  the  household  in  the 
energy  assistance  program. 

(N)  The  number  of  people  in  the 
household; 

(O)  The  age  of  the  oldest  person  in  the 
household; 

(P)  The  sex  and  ethnicity  of  the  head 
of  household;  and 

(Q)  Such  other  data  as  may  he 
specified  in  program  issuances. 

(b)  Records  on  which  the  reports 
described  in  paragraph  (a)  of  this 
section  are  based  will  be  maintained  for 
a  minimum  of  three  years  after  the 
reports  are  received  by  us,  in  a  manner 
as  to  provide  ready  access  by  us. 

(c)  Expenses  incurred  by  States  for 
data  collection  and  reporting  required 
under  this  section  are  valid 
administrative  costs  under  the  State’s 
plan. 

(d)  States  must  submit  data  required 
under  paragraph  (a)  of  this  section 
according  to  specifications  we  will 
provide  in  subsequent  instructions.  The 
instructions  will  establish  specifications 
and  a  schedule  for  sample  data  under 
paragraph  (a)(2)  of  this  section.  Data 
under  paragraph  (a)(2)  of  this  section 
relating  to  heating  assistance  must  be 
submitted  to  us  by  August  1, 1981. 
Complete  sample  data,  including  data 
for  households  with  medically  necessary 
cooling,  must  be  submitted  to  us  by 
November  1, 1981. 

(e)  States  must  cooperate  with  our 
additional  efforts  to  develop  information 
on  home  energy  usage  by  the  general 


population.  This  information  will 
include,  but  might  not  be  limited  to — 

(1)  Home  energy  consumption  by  the 
general  population;  and 

(2)  The  annual  cost  and  types  of  fuel 
used  by  various  income  groups. 

§  260.68  Federal  monitoring. 

The  Regional  Commissioner  will 
monitor  the  State’s  compliance  with  its 
approved  State  plan. 

§  260.70  Cooperation  by  States  in 
program  evaluations. 

The  State  agency  must. cooperate  in 
any  evaluations  of  the  energy  assistance 
program  that  are  conducted  or  funded 
by  the  Federal  government. 

Subpart  E— Fiscal  Control  and 
Accountability 

§  260.80  General. 

The  State  plan  must  provide  that 
fiscal  controls  and  accounting 
procedures  will  be  established  to  assure 
proper  disbursal  and  accounting  for 
Federal  funds.  Under  this  requirement 
the  agency  must — 

(a)  Maintain  an  accounting  system 
and  supporting  fiscal  records  adequate 
to  audit  and  otherwise  verify  that  the 
assistance  payments  and  administrative 
cost  claims  for  reimbursement  meet 
Federal  requirements. 

(b)  Assure  that  any  other  State  or 
local  agency  having  costs  chargeable  to 
the  home  energy  assistance  program 
will  maintain  a  similar  accounting 
system  and  supporting  fiscal  records. 

§  260.84  Reserve  funds  for  emergencies. 

(a)  The  State  reserve  up  to  3%  of  the 
funds  allotted  under  §  260.100(a)  for 
weather-related  and  supply  shortage 
emergencies. 

(b)  A  Stale  wishing  to  reserve  these 
funds  must  include  in  its  State  plan — 

(1)  A  description  of  the  emergencies 
or  types  of  emergencies  it  will  cover  and 
the  amounts  and  kinds  of  assistance  to 
be  available; 

(2)  Its  procedures  for  planning  for 
such  emergencies; 

(3)  The  administrative  procedures  it 
will  use  to  determine  that  covered 
emergencies  have  occurred;  and  to 
implement  its  emergency  plan; 

(4)  The  procedures  by  which  eligible 
households  will  be  informed  that 
emergency  assistance  is  available  and 
how  they  may  apply  for  it;  and 

(5)  The  procedures  for  the  use  of  funds 
reserved  under  this  section  during  the 
fiscal  year  in  the  event  that  the  funds 
are  not  exhausted  by  emergencies. 

§  260.86  Fiscal  reports  by  States. 

(a)  The  Quarterly  Estimate  of 
Expenditures  and  Allotment  Need  will 


be  used  to  help  determine  the  amount  of 
the  State’s  quarterly  grant  and  for 
reallotment  purposes.  It  must — 

(1)  Provide  the  State  agency’s  estimate 
of  its  need  for  Federal  funds  for  a 
forthcoming  quarter  and  an  estimate  of 
its  need  for  Federal  funds  for  the  fiscal 
year.  (We  will  provide  a  form  for  this 
report). 

(2)  Contain  the  following 
information — 

(i)  The  amount  by  which  the  State’s 
allotment  under  §  260.100  is  greater  or 
less  than  the  amount  needed  to  carry 
out  the  approved  State  plan; 

(ii)  An  explanation,  if  the  State’s 
allotment  is  less  than  the  amount 
needed,  of  how  the  State  determined  the 
additional  amount  it  needs  and  how  the 
total  amount  requested  for  the  fiscal 
year  will  be  expended; 

(iii)  Estimated  energy  assistance 
payments  to  be  made  during  the 
estimate  quarter; 

(iv)  Total  estimated  expenditures. 
Federal  share  and  State  share,  for  the 
estimate  quarter; 

(v)  Total  estimated  administrative 
costs,  Federal  share,  and  State  share  for 
the  estimate  quarter;  and 

(vi)  Estimated  Federal  funds  needed 
for  the  fiscal  year. 

(3)  Be  submitted  to  the  Associate 
Commissioner,  with  a  copy  to  the 
Regional  Commissioner,  at  least  45  days 
before  the  beginning  of  each  calendar 
quarter  in  fiscal  year  1981. 

(b)  The  Financial  Status  Report 
presents  the  State  agency’s  accounting 
of  the  disposition  of  the  Federal  funds 
granted  for  past  quarters  and  provides 
the  basis  for  making  adjustments 
necessary  when  the  State's  estimates 
are  greater  or  less  than  the  amount  the 
State  actually  expended  in  the  period 
covered  by  this  report.  (We  will  provide 
a  form  for  this  report.)  It  must — 

(1)  Contain  information  including,  but 
not  limited  to — 

(1)  Expenditures  for  home  energy 
assistance  payments  to  eligible 
households; 

(ii)  Expenditures  for  payments  made 
to  home  energy  suppliers  on  behalf  of 
eligible  households; 

(iii)  Expenditures  for  payments  made 
to  housing  operators  on  behalf  of 
eligible  tenants; 

(iv)  Expenditures  for  tax  credits  to 
home  energy  suppliers;  and 

(v)  Total  expenditures  for  planning 
and  administering  the  State’s  approved 
plan  for  energy  assistance  to  low 
income  households  and  the  Federal 
share  of  those  expenditures. 

(2)  Be  submitted  to  the  Associate 
Commissioner,  with  any  necessary 
supporting  schedules,  with  a  copy  to  the 
Regional  Commissioner,  by  30  days  after 
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the  end  of  each  calendar  quarter  in 
fiscal  year  1981  and  each  quarter 
thereafter  until  the  State  has  submitted 
its  final  report  for  the  1981  program. 

(c)  The  Grantee  Monthly  Report  of 
F.xpenditures  must — 

(1)  Present  the  State  agency’s 
cumulative  cash  disbursements  for  the 
period  covered  by  the  report;  and 

(2)  Be  submitted  to  the  Department’s 
Federal  Assistance  Financing  System 
office  with  a  copy  to  the  Associate 
Commissioner  in  accordance  with  our 
instructions  by  15  working  days  after 
the  end  of  each  month  in  fiscal  year 
1981,  and  quarterly  thereafter  until  the 
State  has  computed  its  1981  Energy 
Assistance  program. 

§  260.88  Administrative  costs. 

(a)  A  State  may  use  for  planning  and 
administering  the  plan  an  amount  of  its 
allotment  up  to  5  percent  of  the  total 
cost  of  carrying  out  the  plan.  By  “total 
cost  of  carrying  out  the  plan"  we  mean 
the  sum  of  all  expenditures  for 
allowable  assistance  payments  and 
administrative  costs  made  under  an 
approved  State  plan. 

(b)  Upon  proof  of  unusual 
circumstances  that  affect  administrative 
costs,  and  after  approval  by  us,  the 
State  may  use  an  additional  part  of  its 
allotment  for  planning  and 
administering  the  plan  up  to  2%  percent 
of  the  total  cost  of  carrying  out  the  plan. 

(1)  "Unusual  circumstances”  include, 
but  are  not  limited  to,  special 
geographical  factors,  acts  of  God,  and  a 
low  total  grant  level  such  as  might  occur 
if  we  make  grants  to  some  Indian 
Reservations. 

(2)  A  State  which  seeks  to  use  an 
amount  of  its  allocation  for  planning  and 
administering  its  plan  between  the  5 
percent  and  7  V* 2  percent  limitations  must 
submit  to  us  a  description  of  the  unusual 
circumstances  on  which  it  bases  its 
request  and  such  other  information  as 
we  may  require. 

(c)  In  no  case  may  the  Federal  funds 
received  under  the  Act  be  used  to  pay 
over  half  of  the  State's  total  cost  of 
planning  and  administering  the  plan. 

The  State  will  pay  from  non-Federal 
sources  the  remaining  costs  of  planning 
and  administering  the  plan. 

Subpart  F— Federal  Allotments  and 
Payments 

§260.100  Definitions. 

As  used  in  this  part: 

“Allotment"  means  a  State’s  share  of 
the  Federal  funds  appropriated  for  the 
Low  Income  Energy  Assistance  Program 
for  fiscal  year  1981. 

“Reallotment"  means  decreasing  the 
allotment  amount,  for  one  or  more 


States  whose  allotment  amount  is  in 
excess  of  Federal  fund  needs,  and 
redistributing  such  excess  to  the  State  or 
States  in  need  by  increasing  the 
allotment  amount  for  those  States. 

§  260. 1 0 1  Computation  of  States’ 
allotments. 

We  will  distribute  each  State's 
allotment  and  the  remainder  of  the 
amount  appropriated  under  the  Act  in 
the  following  manner  and  order  (after 
providing  for  Federal  administrative 
expenses) — 

(a)  First,  to  each  State  with  a  State 
plan  approved  under  §  260.28  of  thqse 
regulations,  an  amount  computed  in 
accordance  with  the  allocation  formula 
contained  in  section  306(a)  of  the  Act; 

(b)  Next,  to  the  Commonwealth  of 
Puerto  Rico,  and  the  Insular  Areas  (as 
defined  in  §  260.104(a)(1))  $2,500,000 
allotted  on  the  basis  of  need  under 

§  260.104(b); 

(c)  Next,  to  the  Director  of  the 
Community  Services  Administration, 
$100,000,000  or  the  balance  after 
paragraphs  (a)  and  (b),  of  this  Section 
whichever  is  less; 

(d)  Next,  to  the  States  as  incentive 
grants  for  fuel  assistance  programs 
under  §  260.112,  the  balance,  if  any,  after 
paragraphs  (a),  (b)  and  (c)  of  this 
Section: 

(e)  The  remainder  after  paragraphs 

(a),  (b),  (c)  and  (d)  of  this  Section,  if  any, 
will  be  distributed  in  accordance  with 
the  allotment  formula  contained  in 
section  306(a)  of  the  Act. 

§  260.102  Quarterly  grants  to  States. 

Grants  will  be  made  for  each  quarter 
of  FY  1981  to  States  with  plans 
approved  under  this  Part. 

§  260. 1 04  Allotments  for  the 
Commonwealth  of  Puerto  Rico  and  the 
Insular  Areas. 

(a)  Definitions. 

(1)  “Insular  Areas”  means  Guam, 
American  Samoa,  the  Virgin  Islands, 
Northern  Mariana  Islands  and  the  Trust 
Territory  of  the  Pacific  Islands. 

(2)  "Home  energy,”  for  purposes  of 
this  section,  means  a  source  of  heating, 
refrigeration  or  other  home  uses,  but 
includes  air  conditioning  only  when 
medically  necessary. 

(b)  [Reserved  for  allotment  method) 

(c)  Each  jurisdiction  seeking  a  home 
energy  grant  under  this  section  must 
submit  to  us  a  plan  containing 
provisions  which  describe  the  program 
for  which  a  grant  is  sought  and  which 
are  consistent  with  the  requirements  for 
State  plans  under  this  part.  (See 

§  260.15)  Grants  for  home  energy 
assistance  will  be  awarded  to  the 
Commonwealth  of  Puerto  Rico  and  the 


Insular  Areas  upon  approval  of  their 
respective  plans. 

(d)  Except  as  otherwise  provided  in 
this  section,  the  provisions  of  Subparts 
A  through  K  of  this  part  apply  to  grants 
under  this  section. 

§  260.106  Equivalent  benefits  for  Indians. 

(a)  Definitions.  As  used  in  this 
section,  “Indian”,  “Indian  Tribe”,  and 
"Indian  Organization”  mean  the 
definition  established  for  them, 
respectively,  by  45  CFR  1336.1,  under 
which — 

(1)  Indian  means  "any  individual  who 
is  a  member  or  a  descendent  of  a 
member  of  a  North  American  tribe, 
band,  or  other  organized  group  of  native 
people  who  are  indigenous  to  the 
continental  United  States  or  who 
otherwise  have  a  special  relationship 
with  the  United  States  through  treaty, 
agreement,  or  some  other  form  of 
recognition.  This  includes  any  individual 
who  claims  to  be  an  Indian  and  who  is 
regarded  as  such  by  the  Indian 
community  of  which  he  or  she  claims  to 
be  a  part.  This  definition  also  includes 
Alaskan  Natives”. 

(2)  Tribe  or  Indian  tribe  means  “a 
distinct  community  of  Indians  that 
exercises  powers  of  self-government." 
Consortia  ot  tribal  governments  may  act 
in  behalf  of  Indian  tribes. 

(3)  Indian  organization  means  “a 
public  or  private  non-profit  agency 
whose  primary  purpose  is  promoting  the 
economic  or  social  self-sufficiency  of 
Indians  in  urban  or  rural  non¬ 
reservation  areas,  the  majority  of  whose 
governing  board  and  membership  is 
Indian.” 

(b)  The  State  plan  must  provide 
assurances  that  Indians  will  receive 
benefits  that  are  equivalent  to  benefits 
provided  to  other  households  in  the 
State. 

(c)  If  we  make  a  determination  that 
Indians  are  not  receiving  or  will  not 
receive  equivalent  benefits  under  the 
proposed  State  plan — 

(1)  As  a  condition  of  approving  the 
plan  we  will  require  the  State  to  make 
changes  in  its  plan  so  that  Indians  will 
receive  benefits  equivalent  to  other 
households  in  the  State;  or 

(2)  We  will  determine  that  Indians 
would  be  better  served  through  grants 
made  directly  to  Indian  tribes  or 
organizations.  If  we  make  this 
determination,  we  will — 

(i)  Withdraw  from  the  State’s 
allotment  that  proportion  of  its  total 
allotment  that  the  population  of  eligible 
Indians  not  receiving  equivalent  benefits 
bears  to  the  population  of  all  eligible 
households  in  the  State;  and 

(ii)  Provides  that  proportion  of  the 
Federal  funds  by  direct  grant  to  the 
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appropriate  Indian  tribe  or  Indian 
organization. 

(d)  If,  during  the  development  of  a 
State’s  plan,  the  State  and  an  Indian 
tribe  within  that  State  (or  a  tribe  and 
more  than  one  State,  in  cases  where 
tribal  lands  are  in  more  than  one  State) 
agree  that  members  of  the  tribe  would 
be  better  served  by  a  direct  grant  to  the 
tribe,  rather  than  under  the  State’s  plan, 
the  State  and  the  tribe  must  notify  us  of 
their  intent  to  enter  into  such  an 
agreement  by  June  30, 1980  and  must 
finalize  the  agreement  by  August  15, 
1980.  We  will  determine  whether 
members  of  the  tribe  are  not  receiving  or 
will  not  receive  equivalent  benefits,  and 
will  determine  whether  members  of  the 
tribe  would  be  better  served  by  a  direct 
grant  from  us,  taking  that  agreement  into 
consideration.  In  the  event  of  such  an 
agreement  and  determinations,  we  will 
make  a  direct  grant  to  the  tribe. 

(e)  In  order  for  an  Indian  tribe  or 
tribal  organization  to  receive  direct 
funding  if  we  make  the  determinations 
under  paragraph  (c)(2)  of  this  section,  it 
must  submit  to  us  for  approval  a  plan 
containing  the  same  provisions  that  are 
required  of  States.  We  will  provide,  on  a 
priority  basis,  technical  assistance  to 
help  an  Indian  tribe  or  organization  for 
which  such  determinations  have  been 
made  to  prepare  a  Plan  for  delivering 
benefits  to  members.  Under  that  Plan — 

(1)  The  tribe  or  organization  will 
receive  Federal  funds  according  to  the 
calculation  in  paragraph  (c)(2)  of  this 
section; 

(2)  If  it  is  demonstrated  by  the  tribe  or 
organization  that  it  is  unable  to  provide 
the  administrative  matching  funds 
required  under  §  260.88,  we  will 
consider  a  waiver  of  the  administrative 
cost-sharing  requirement;  and 

(3)  If  the  size  of  the  tribe’s  or 
organization’s  program  is  so  small  that 
administration  within  the  5%  limit  under 
§  260.88  is  infeasible,  we  will  determine, 
upon  request,  whether  unusual 
circumstances  as  defined  in 

§  260.88(b)(1)  exist,  and  may  approve 
administrative  costs  from  Federal  funds 
up  to  7  Vi 2  percent.  If  appropriate,  we  will 
also  consider  a  waiver  of  the  7 Vi 2 
percent  limit  in  favor  of  a  more 
appropriate,  higher  limit. 

§260.108  Reallotment  of  funds. 

(a)  The  portion  of  any  State’s 
allotment  which  the  Secretary 
determines  will  not  be  required  to  carry 
out  its  approved  State  plan  for  fiscal 
year  1981  will  be  reallotted  as  provided 
below  to  other  States  based  on  their 
need  and  ability  to  expend  the  funds 
consitent  with  the  provisions  of  their 
approved  State  plans.  The  purpose  of 


this  reallotment  is  to  assure  the  most 
effective  use  of  the  funds  available. 

(b)  In  addition  to  meeting  the 
reporting  requirements  set  forth  in 
§  260.86,  a  State  must  advise  the 
Commissioner  whenever  it  determines 
that  a  portion  of  its  allotment  will  not  be 
required  to  carry  out  its  home  energy 
assistance  plan. 

(c)  We  will  determine  after  the  end  of 
each  month  the  amount  of  funds,  if  any, 
available  for  reallotment.  The 
determination  will  be  based  on — 

(1)  Reports  from  the  States  submitted 
under  to  these  regulations;. 

(2)  Climatic  conditions; 

(3)  Provisions  in  State  plans  regarding 
method,  timing  and  form  of  payment, 
emergency  reserves,  and  payments  for 
summer  cooling  when  medically 
necessary; 

(4)  Notice  and  comment  under 
paragraphs  (d)  and  (e)  of  this  section; 
and 

(5)  Other  relevant  factors  necessary  to 
assure  that  no  State  loses  funds 
necessary  to  carry  out  the  purposes  of 
the  home  energy  assistance  program. 

(d)  Before  removing  any  portion  of 
funds  which  were  allotted  to  a  State,  we 
will  notify  the  Governor  of  the  Stale  by 
letter  and  the  general  public  by  notice  in 
the  Federal  Register  of  the  intent  to 
reallot,  inviting  comment.  A  period  of  30 
days  from  the  date  of  publication  of  the 
notice  in  the  Federal  Register  will  be 
allowed  for  comments  to  be  submitted 
to  us. 

(e)  After  considering  any  comments 
received  during  the  30  day  notice  period, 
we  will  notify  the  Governor  of  the  State 
of  any  decision  to  reallot  funds  and  will 
publish  the  decision  in  the  Federal 
Register. 

(f)  We  will  reallot  the  funds 
determined  to  be  available  under 
paragraph  (e)  of  this  section  to  States 
having  a  valid  need  for  additional  funds 
using  the  following  method: 

(1)  First,  the  total  amount  of  the 
excess  allotment  for  those  States 
determined  to  have  an  excess  will  be 
computed; 

(2)  Then,  the  total  original  allotment 
amounts  for  those  States  which  have  a 
need  for  additional  funds  will  be 
computed; 

(3)  Next,  for  each  of  the  States  in 
paragraph  (f)(2)  of  this  section  the 
percentage  its  original  allotment  is  of 
the  total  in  paragraph  (f)(2)  of  this 
section  will  be  determined; 

(4)  Next,  the  percentage  for  each  State 
determined  in  paragraph  (c)(3)  of  this 
section  will  be  applied  to  the  amount 
determined  in  (f)(1)  of  this  section;  and 

(5)  Last,  if  each  State’s  reallotment 
determined  in  paragraph  (f)(4)  of  this 
section  is  equal  to  or  less  than  the 


additional  amount  each  State  needs,  the 
process  of  making  the  reallotment  is 
completed. 

(6)  If  the  amount  of  the  reallotted 
funds  to  any  State  in  paragraph  (f)(4)  of 
this  section  exceeds  the  additional 
needs  of  that  State,  the  excess  will  be 
further  reallotted  to  those  States 
needing  additional  funds  using  the 
procedures  in  paragraph  (f)(2),  (f)(3)  and 

(f)(4)  of  this  section.  This  reallotment 
process  will  continue  until  all  excess 
allotments  available  for  reallotment 
have  bepn  reallotted  or  all  the  States’ 
needs  have  been  satisfied. 

(g)  A  State  allotment  as  changed  by 
any  reallotment  will  be  considered  to  be 
its  allotment  under  §  260.100(a)  for  fiscal 
year  1981. 

§260.110  Reimbursement  for  funds 
advanced  by  States. 

Any  State  which,  on  or  after  April  2, 
1980,  makes  advances  from  its  own 
sources  for  activities  relating  to  the 
development  of  a  State  plan  or  other 
activities  in  substantial  compliance  with 
a  subsequently  approved  State  plan, 
may  be  reimbursed  for  such  advances 
from  the  allotment  made  to  that  State 
under  §  260.100(a)  when  funds  are 
appropriated  to  carry  out  the  provisions 
of  this  part. 

§  260.1 12  Incentive  grants  to  States. 

(a)  The  purpose  of  these  grants  is  to 
provide  an  incentive  to  States  that  have 
State-funded  home  energy  assistance 
programs  serving  eligible  households  as 
defined  in  §  260.150  to  continue  these 
programs.  It  is  also  to  provide  an 
incentive  to  other  States,  where  there  is 
a  need,  to  begin  such  State-funded 
programs. 

(b)  A  State  seeking  an  incentive  grant 
under  this  section  must  submit  a  written 
application  to  the  Secretary  no  later 
than  September  1, 1980.  The  application 
must — 

(1)  Describe  the  State  program  for 
which  Federal  incentive  funds  are 
sought  under  this  section; 

(2)  Identify  the  eligible  households 
that  will  be  served  under  the  program; 

(3)  Provide  that  the  provisions  of  45 
CFR  Part  74,  apply  to  the  State  program; 
and 

(4)  Describe  how  the  State  program 
meets  the  priorities  for  funding 
established  by  us  under  paragraph  (c)  of 
this  section. 

(c)  We  will  publish  in  the  Federal 
Register  in  July,  1980,  priorities  for  the 
awarding  of  grants  under  this  section 
and  any  additional  provisions  that  a 
State  must  include  in  its  application. 

(d)  We  will  select  from  the 
applications  for  grants  those  State 
programs  which  in  our  judgment  will 
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best  carry  out  the  priorities  established 
by  us.  States  will  be  notified  in 
December.  1980.  whether  their  programs 
have  been  selected  for  funding.  States 
whose  programs  are  selected  will  be 
sent  grants  in  that  month. 

(e)  No  grant  under  this  section  will  be 
for  more  than  25%  of  the  cost  of  the 
State  program  selected  for  incentive 
funding  assistance. 

Subpart  G— Eligibility  and  Payments 
for  Home  Energy  Assistance 

§  260. 150  Who  is  eligible  for  assistance. 

The  State  plan  must  identify  the 
categories  or  groupings  of  households 
that  will  be  eligible  for  home  energy 
assistance  under  the  State's  program. 

(a)  In  order  for  a  household  to  be  an 
eligible  household,  it  must  have  income 
less  than  or  equal  to  the  Bureau  of  Labor 
Statistics  Lower  Living  Income 
Standard.  However,  households  that 
have  incomes  over  that  income  standard 
are  nevertheless  eligible  households  if 
they  contain  at  least  one  person  eligible 
for — 

(1)  AFDC  (other  than  AFDC  Foster 
Care  or  Emergency  Assistance  to  Needy 
Families  with  Children); 

(2)  Supplemental  Security  Income 
(except  if  excluded  in  §  260.2): 

(3)  Food  Stamps;  or 

(4)  Veteran's  benefits  under  sections 
415,  521,  541  or  542  of  title  38  of  the  U.S. 
Code. 

(b)  In  determining  eligibility  for 
categorically  eligible  households,  a  State 
may  use  verified  data  already  on  file  for 
such  households,  if  using  that  data  will 
expedite  or  not  unreasonably  delay 
delivery  of  benefits. 

§  260.152  To  whom  payments  may  be 
made. 

(a)  The  plan  need  not  provide  for 
payment  for  all  households  identified  in 
§  260.150(a).  However,  when  it  does  not 
provide  for  payments  for  all  of  those 
households,  it  may  make  exclusions 
only  after  taking  into  account  the 
priority  identified  in  §  260.154(a)(1).  This 
means  that  people  who  have  lowest 
incomes  may  not  be  excluded. 

(b)  The  State  plan  must  provide  that 
payments  for  home  energy  assistance 
will  be  made — 

(1)  Directly  to  eligible  households; 

(2)  To  home  energy  suppliers  in  behalf 
of  eligible  households,  as  described  in 
Subpart  I;  or 

(3)  To  any  combination  of  eligible 
households  and-home  energy  suppliers; 
and, 

(4)  To  operators  of  subsidized  housing 
in  behalf  of  eligible  tenants,  as 
described  in  Subpart  H. 

(c)  Under  the  Plan,  eligible  households 
that  pay  energy  costs  as  undesignated 


portions  of  their  rent  payments  will  be 
treated  comparably  to  similarly  situated 
eligible  households  that  pay  those  costs 
directly  to  energy  suppliers. 

(d)  The  State  Plan  must  provide  that 
payments  will  not  be  made  to  or  on 
behalf  of  households  that  are  not 
vulnerable  to  energy  cost  increases, 
except  for  payments  made  to  building 
operators  on  the  basis  of  eligible  tenants 
as  described  in  Subpart  H. 

(1)  By  “vulnerable  to  energy  cost 
increases”  we  mean  that  a  household  is 
at  least  in  part  responsible  for  its  own 
energy  costs.  This  could  be  through 
direct  payments  to  utilities,  increases  in 
rent  when  leases  are  renewed,  extra 
energy  charges  or  surcharges,  or  other 
vehicles  through  which  the  household’s 
costs  for  shelter  could  ultimately  be 
expected  to  rise  as  home  energy  costs 
rise.  A  household  that  is  vulnerable  to 
energy  cost  increases  is  one  that  is  not 
fully  protected  against  such  increases 
under  any  government  program. 

(2)  Appendix  D  contains  guidance  and 
examples  of  some  situations  in  which 
households  may  not  be  vulnerable  to 
energy  cost  increases. 

(e)  The  plan  must  assure  that  no 
duplicate  payments  will  be  made  and 
we  will  not  reimburse  for  any  duplicate 
payments.  A  duplicate  payment  is  more 
than  one  payment  under  the  plan 
attributable  to  the  same  energy  costs  for 
the  same  household 

§  260. 154  Amounts  of  assistance 
payments. 

The  State  plan  must  describe  the 
amounts  of  assistance  that  will  be 
furnished  under  the  plan  and  how — 

(a)  In  setting  the  amounts  of 
assistance  to  be  furnished  to  or  on 
behalf  of  eligible  households — 

(1)  Priority  is  given  to  households  with 
lowest  incomes;  and 

(2)  The  highest  level  of  assistance  is 
provided  to  households  with  lowest 
incomes  and  the  highest  energy  costs  in 
relation  to  income. 

(b)  The  State  plan  must  indicate  how 
the  State  will  meet  the  priority 
requirement  under  paragraph  (a)  of  this 
section.  As  used  in  this  section, 

“priority”  means  that  special  amounts  of 
assistance  are  provided  under  the 
State’s  program.  This  can  be  done 
through  higher  benefits,  or  favorable 
methods  of  income  or  payment 
calculation  for  households  with  priority, 
over  similarly  situated  households 
without  priority. 

(c)  Payment  amounts  must  vary 
according  to  differences  in 
circumstances  for  categories  of 
households.  In  computing  the  amount  of 
benefits,  States  must  reasonably  take 
into  account — 
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(1)  The  average  home  energy 
expenditure  for  households.  If  adequate 
information  is  not  available,  heating 
degree  day  data  and  average  cost  by 
type  of  energy  source  may  be 
substituted: 

(2)  The  proportional  burden  of  energy 
costs  in  relation  to  income  or  ranges  of 
income; 

(3)  The  variation  in  degree  days  in 
regions  of  the  State,  where  appropriate. 

If  the  degree  day  variation  within  the 
State  is  minimal,  the  State  may  elect  not 
to  take  this  into  account;  and 

(4)  The  extent  to  which  the  household 
is  vulnerable  to  or  protected  against 
rising  costs  of  home  energy;  and 

(5)  Any  other  relevant  consideration 
selected  by  the  chief  Executive  of  the 
State,  including  provisions  for  payment 
levels  for  households  making 
undesignated  payments  in  the  form  of 
rent. 

(d)  The  factors  in  paragraph  (c)  of  this 
section  must  be  taken  into  account  in 
computing  amounts  of  benefits.  Criteria 
which  we  consider  reasonable,  in 
determining  whether  different  payment 
amounts  must  be  established  due  to 
variation  in  those  factors,  are  set  forth 
in  Appendix  C.  Upon  adequate 
explanation,  we  will  consider  the 
applicability  of  additional  or  substitute 
criteria,  or  alternative  uses  of  the 
criteria  discussed  in  the  appendix,  if  the 
requirements  of  paragraph  (c)  of  this 
section  are  met. 

(e)  In  computing  benefit  amounts,  the 
State  may  take  into  account  the  specific 
energy  costs  of  an  eligible  household.  It 
may  also  take  into  account  other 
relevant  considerations  that  are  in ' 
accordance  with  the  purposes  of  this 
program  and  not  contrary  to  the  priority 
requirements  in  paragraph  (a)  of  this 
section  and  in  §  260.155.  or  the  required 
payment  considerations  in  paragraph  (c) 
of  this  section.  If  the  State  chooses  such 
optional  considerations,  it  must  identify 
them  in  the  plan. 

(f)  A  State  may  use  automatic 
payments  to  categories  of  eligible 
households.  However,  if  such  a  system 
is  used,  other  payment  mechanisms  in 
the  State's  Plan  must  satisfy  the 
requirements  of  paragraphs  (a)  and  (c) 
of  this  section  and  as  described  in 
Appendix  C. 

(1)  States  which  use  automatic 
payments  must  describe  in  their  Plans 
their  procedures  for  assuring  that  such 
payments  will  not  be  made  to 
households  that  are  not  vulnerable  to 
the  rising  cost  of  home  energy,  except 
where  a  waiver  has  been  granted. 

(2)  An  automatic  payment  is  a 
payment  made  under  this  program  to  an 
eligible  household,  without  use  of  a 
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separate  application,  based  upon  its 
categorical  eligibility. 

(g)  Households  eligible  under  the 
State’s  plan  and  that  are  similarly 
situated  with  respect  to  energy  costs, 
income,  and  other  considerations 
relevant  to  assistance  under  the  Act, 
must  receive  similar  amounts  of 
assistance.  In  the  case  of  households 
that  pay  energy  costs  as  undesignated 
portions  of  their  rent,  the  State  must 
establish  and  describe  in  the  State  Plan 
its  method  for  reasonably  attributing  a 
portion  of  the  rent  to  energy  costs. 

§  260.155  Priority  for  households  with 
elderly  or  handicapped  persons. 

(a)  The  State  plan  must  describe  how 
priority  will  be  given  to  eligible 
households  with  elderly  or  handicapped 
persons.  As  used  in  this  section 
“priority”  means  that  households  are 
given  special  treatment  relating  to  ease 
of  application  or  access  to  assistance, 
timing  of  benefits,  or  guarantees  of 
assistance  if  program  funds  are 
inadequate. 

(b)  A  State  may  provide  extra  or 

.  higher  benefit  levels  for  households  with 
elderly  or  handicapped  individuals  only 
if  the  State’s  Plan  justifies  those  levels 
on  the  basis  of  the  income  and  energy 
burden  considerations  required  by 
§  260.154(b).  If  the  State’s  Plan  does 
establish  such  higher  or  extra  benefit 
levels  on  that  basis,  those  higher  levels 
will  satisfy  the  priority  requirements  of 
this  section. 

§  260.156  Purposes  for  which  payments 
may  be  made. 

(a)  The  State  plan  must  provide  that 
payments  will  be  made  only  to — 

(1)  Meet  the  rising  cost  of  energy 
needed  to  provide  heat  in  a  residential 
dwelling  for  an  eligible  household;  and 

(2)  Meet  the  rising  cost  of  energy 
needed  to  provide  cooling,  when 
medically  necessary,  in  a  residential 
dwelling  for  an  eligible  household. 

(b)  The  State  plan  must  identify  the 
conditions  under  which  payments  will 
be  made  to  eligible  households  for  the 
rising  costs  of  cooling.  Payments  for 
cooling  may  be  made  only  when  there  is 
a  threat  to  life  or  health  due  to  a 
particular  illness  or  medical  condition 
which  can  be  ameliorated  by  cooling 
facilities.  An  example  of  such  conditions 
would  include  certain  respiratory 
diseases. 

(c)  The  State’s  energy  program  must 
not  provide  assistance  for 
weatherization,  conservation  or  repairs. 

§260.158  Methods  of  payment. 

(a)  The  State  Plan  must  indicate  the 
form(s)  and  method(s)  of  payment  to  or 


on  behalf  of  eligible  households.  These 
may  include,  but  are  not  limited  to — 

(1)  Cash;  and/or 

(2)  In-kind  payments,  including 
deliveries  of  fuel,  and  prepaid  utility 
bills.  In-kind  payments  may  not  include 
clothing  or  shelter;  and/or 

(3)  Vouchers;  stamps,  coupons  and 
other  forms  of  certificates  which  may  be 
used  in  exchange  for  energy  supplies. 

(b)  The  benefit  of  any  payment  made 
to  or  on  behalf  of  an  eligible  household 
must  accrue  to  that  eligible  household. 
Under  this  requirement,  when  a 
payment  in  behalf  of  a  household  is 
made  to  another  party,  the  household 
must  realize  full  compensation 
corresponding  to  the  amount  paid  to  the 
other  party. 

§260.159  Timetable  for  making  payments. 

The  State  Plan  must  include  the 
timetable  by  which  payments  will  be 
made  under  its  energy  assistance 
program.  Under  this  requirement,  the 
State’s  energy  assistance  program  must 
begin  30  days  after  the  date  of  the 
appropriation,  or  December  15, 1980, 
whichever  is  later. 

§  260. 1 60  Income  and  assets— definition 
and  verification. 

(a)  Household  income  is  the 
household’s  total  cash  actually  received 
from  all  sources,  excluding — 

(1)  Cash  over  which  the  household 
has  no  control,  including  but  not  limited 
to — 

(1)  Reimbursement  for  expenses 
incurred  in  connection  with 
employment; 

(ii)  Reimbursement  for  other  expenses 
incurred,  such  as  for  medical  expenses; 
and 

(iii)  Payments  made  to  others  on  the 
household’s  behalf; 

(2)  Loans;  and 

(3)  Any  cash  which  the  State  defines 
in  its  plan  as  excluded  because  it  is 
administratively  difficult  to  consider  or 
compute,  such  as  irregular  or  small 
amounts. 

(b)  States  must  verify  household 
income  eligibility.  In  verifying  income, 
the  State  must  apply  verification 
standards  and  verification  procedures 
consistent  with  those  it  uses  for  AFDC. 
For  categorically  eligible  households  it 
is  sufficient  to  verify  that  the  household 
is  eligible  for  or  receiving  assistance 
under  one  of  the  programs  identified  in 
§  260.150(a)(1)  through  (a)(4). 

(c)  For  categorically  eligible 
households,  the  State  may  apply  no 
assets  test  other  than  the  one  it  applied 
to  that  household  under  the  appropriate 
categorical  program.  For  other 
households,  the  State  may  establish  an 
assets  test,  but  that  test  may  not 


consider  cars,  household  or  personal 
belongings,  or  a  primary  residence. 

Subpart  H— Payments  to  Building 
Operators 

§  260.200  General. 

The  State  plan  must  provide  for  direct 
payments  to  building  operators  of 
specified  public  and  subsidized  housing 
projects  on  behalf  of  eligible  resident 
tenants.  The  amount  paid  to  each 
operator  must  be  based  upon  the 
monthly  actual  heating  cost  per  unit  in 
the  building(s),  the  number  of  eligible 
tenants,  and  the  entitlement  to  direct 
assistance  which  eligible  households 
have  under  the  State’s  Plan.  Payments 
need  not  be  made  to  all  building 
operators;  and  the  State  must  consider 
several  factors  in  determining  those  to 
which  the  payments  will  be  made. 

States  must  prevent  duplicate  payments 
as  defined  in  §  260.152. 

§  260.202  Definitions. 

(a)  “Building  operator”  means  the 
owner  of  a  residential  building  or 
buildings,  or  the  owner's  representative, 
in  State  or  local  government-operated 
housing  projects  which  admit  low- 
income  tenants  based  upon  an  income 
test.  In  addition,  it  means  the  owner  of  a 
residential  building  or  buildings,  or  the 
owner’s  representative,  in  housing 
projects  established  under — 

(1)  Section  221(d)(3)  of  the  National 
Housing  Act  of  1968  (12  U.S.C.  1715  1); 

(2)  Section  236  of  the  National 
Housing  Act  of  1968  (12  U.S.C.  1715  z-1); 

(3)  Section  202  of  the  Housing  Act  of 
1959  (12  U.S.C.  1708); 

(4)  Low  rent  housing  established  by 
the  U.S.  Housing  Act  of  1937  (42  U.S.C. 
1437); 

(5)  Section  8  Housing  as  created  by 
the  Housing  and  Community 
Development  Act  of  1974  (42  U.S.C.  1437 
f);  or 

(6)  Section  515  of  the  Housing  Act  of 
1949  (42  U.S.C.  1485). 

(b)  An  “eligible  tenant"  means  a 
houshold  that — 

(1)  Occupies  a  dwelling  unit  in  a 
building  or  project  operated  by  a 
building  operator; 

(2)  Meets  the  rquirements  for  an 
eligible  household  under  the  State’s 
plan; 

(3)  Generally  makes  payment  for 
energy  as  an  undesignated  portion  of 
rent.  A  family  that  generally  pays  for  its 
heating  or  cooling  energy  with  separate 
payments  directly  to  a  supplier  or  utility 
is  not  an  eligible  tenant;  and 

(4)  Is  not  vulnerable  under  the  State’s 
definition  required  in  §  260.204(d). 
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§  260.204  Computing  a  payment  to  a 
building  operator  on  behalf  of  eligible 
tenants. 

(a) (1)  Payments  to  building  operators 
must  be  calculated  by  first  taking  the 
exact  monthly  residential  heating  costs 
of  the  building  or  project  divided  by  the 
total  number  of  living  units  in  the 
building  or  project,  and  multiplying  the 
quotient  by  the  number  of  eligible 
tenants  in  the  building  or  project  that 
month.  The  payment  to  the  building 
operator  must  be  the  lesser  of  that 
amount  or  the  product,  calculated  on  a 
monthly  basis,  of  the  comparable 
amount  determined  under  paragraph 

(a)(2)  of  this  section  multiplied  by  the 
number  of  eligible  tenants  in  the 
building  or  project. 

(2)(i)  The  comparable  amount  is  equal 
to  the  limit  on  the  total  amount  of  the 
State  may  pay  to  building  operators  as 
determined  in  §  260.206(b)  divided  by 
the  number  of  eligible  tenants  in  the 
buildings  and  projects  which  will 
receive  assistance  under  the  State  Plan. 

(ii)  The  comparable  amount  may  be 
adjusted  higher  or  lower  for  individual 
building  operators  or  categories  of 
operators  according  to  criteria  which 
reflect — 

(A)  The  extent  to  which  the  building 
operator’s  costs  for  residential  heating 
are  not  compensated  by  subsidies,  rent 

m  receipts,  and  other  revenues;  and 

(B)  The  extent  to  which  payments 
made  to  the  building  operator  will 
benefit  eligible  tenants  in  the  building  or 
project. 

(iii)  The  State  must  make  any 
adjustments  under  paragraph  (a)(2)(ii)  of 
this  section  in  such  a  way  as  to  assure 
that  the  total  payments  to  building 
operators  under  the  Plan  substantially 
equals  the  amount  the  State  may  pay  to 
building  operators  under  §  260.206(b). 

(b)  “Exact  monthly  residential  heating 
cost”  is  the  cost  of  fuel  used  for  heating 
the  building  or  project  during  the  month 
for  which  payment  is  claimed.  States 
must  specify  in  the  State  plan  those 
months  for  which  payments  will  be 
made  to  building  operators. 

(c)  An  example  of  the  calculation  in 
paragraph  (a)  of  this  section  would  be  as 
follow — 

(1)  If  the  State  specifies  that  it  will 
make  payments  to  building  operators  for 
the  month  of  January,  the  payment  for  a 
ten  unit  building  would  be  calculated  by 
first  dividing  the  exact  cost  of  heating 
fuel  consumed  during  that  month  by  ten 
units.  If  the  exact  cost  of  heating  fuel 
consumed  was  $800,  the  per-unit  cost 
would  be  $80.  If  there  are  four  eligible 
tenants  who  are  not  entitled  to  a  direct 
payment  as  eligible  households,  then 
under  this  heating  cost  formula  the 


amount  payable  to  the  building  operator 
for  January  would  be  $320.00. 

(2)  Suppose,  however,  that  under  the 
State’s  plan  the  comparable  amount 
determined  under  paragraph  (a)(2)  of 
this  section  is  $60  for  January,  tenants 
would  receive  $60  for  January.  This 
would  then  be  the  maximum  per-tenant 
payment,  and  would  yfeld  a  maximum 
payment  of  $240  for  four  tenants.  The 
State  must  pay  the  lesser  of  this  amount 
or  the  $320  computed  under  paragraph 
(c)(1)  of  this  section.  In  this  case,  the 
payment  would  be  $240. 

(3)  If  one  of  the  four  eligible  tenants  is 
partially  vulnerable  and  therefore 
entitled  to  a  direct  payment  from  the 
state  under  §  260.154,  the  amount  to 
which  that  tenant  could  entitle  the 
operator  would  then  have  to  be  further 
reduced  by  the  amount  of  that  tenant’s 
direct  entitlement. 

§  260.206  State  administration  of 
payments  to  building  operators. 

(a)  The  State  Plan  must  identify  the 
objective  criteria  the  State  will  use  to 
determine  which  housing  operators  will 
receive  payments  under  this  subpart.  In 
establishing  these  criteria  the  State  must 
take  into  account — 

(1)  The  extent  to  which  building 
operators’s  costs  for  residential  heating 
are  not  compensated  by  subsidies,  rent 
receipts  and  other  revenues;  and 

(2)  The  extent  to  which  payments 
made  to  particular  building  operators 
will  benefit  the  eligible  tenants  in  their 
buildings  or  projects. 

(b)  The  State  plan  must  specify  the 
total  amount  the  State  will  pay  to 
building  operators  under  the  Plan. 

(1)  This  amount  must  equal  the  State’s 
allotment  multiplied  by  the  number  of 
eligible  tenants  in  the  buildings  and 
projects  for  which  operators  will  receive 
assistance  under  the  State  Plan  divided 
by  the  total  number  of  eligible 
households  (including  eligible  tenants) 
who  qualify  for  assistance  under  the 
State  plan. 

(2)  The  Plan  will  identify  the  basis 
upon  which  the  State’s  payments  to 
building  operators  are  computed  under 
this  paragraph. 

(c)  The  State  plan  must  assure  that  no 
duplicate  payments  will  be  made  as 
required  under  §  260.152(e).  Under  this 
requirement,  any  time  an  eligible  tenant 
is  entitled  to  assistance  as  an  eligible 
household  under  Subpart  G  and  the 
State  Plan  the  amount  of  that  assistance 
must  be  deducted  from  the  payment  to 
the  building  operator  on  that  tenant’s 
behalf. 

(d)  The  State  Plan  must  define 
“vulnerability”  for  eligible  tenants. 

(1)  This  definition  must  include  as 
vulnerable  those  eligible  tenants  who 


pay  extra  energy  charges,  surcharges  or 
other  excess  charges  over  the  normal 
monthly  undesignated  rent  payment. 

(2)  The  Plan  may  include  as 
vulnerable  those  tenants  whose  rent 
payments  have  increased  recently  to 
compensate  for  rising  energy  costs. 

(3)  Under  this  requirement  the  State 
plan  must  identify  criteria  for 
determining  extent  of  tenant 
vulnerability,  including  at  least  partially 
vulnerable  and  fully  vulnerable. 

(e)  The  benefit  of  any  payment  made 
to  a  building  operator  must  accrue  to  the 
tenants  in  the  building  or  project  for 
which  the  payment  was  made. 

§  260.208  Documentation  and  verification. 

(a)  States  may  make  payments  to  a 
building  operator  only  after  the 
operator — 

(1)  Documents  the  specific  location  of 
each  building  for  which  payments  are 
requested; 

(2)  Documents  the  number  of  dwelling 
units  in  each  building; 

(3)  Documents  the  number  of  eligible 
tenants  in  each  building  by — 

(i)  Name  and  income,  if  eligible 
because  of  income  below  the  Lower 
Living  Standard;  or 

(ii)  Type  of  aid  received  (e  g.,  AFDC, 
SSI,  FS,  VA),  if  categorically  eligible. 

(4)  Documents  the  exact  monthly 
costs  of  heating  fuel  used  in  that 
building  during  the  month  or  months  for 
which  the  operator  will  receive  a 
payment;  and 

(5)  Certifies  that  tenants  eligible  for 
assistance  under  this  program  are  not 
discriminated  against  with  respect  to 
rent.  This  means  that  the  rent  has  not 
been  and  will  not  be  raised  because  a 
tenant  has  received,  directly  or  through 
a  vendor,  a  payment  under  this  program. 

(b)  The  State  agency  must — 

(1)  Be  responsible  for  the 
determination  of  eligibility  of  eligible 
tenants  and  verification  of  the  data 
supplied  by  the  building  operator  upon 
which  the  eligibility  determination  was 
based;  and 

(2)  Promptly  notify  the  subsidizing 
Federal,  State  or  local  agency  of  any 
payments,  by  amount  and  location  of 
building,  made  to  the  operator. 

Subpart  I— Payments  and  Tax  Credits 
to  Home  Energy  Suppliers 

§  260.250  When  the  State  may  make 
payments  to  energy  suppliers. 

(a)  A  State  may  furnish  home  energy 
assistance  on  behalf  of  an  eligible 
household  through  payments  to  one  or 
more  home  energy  suppliers  designated 
by  the  household,  but  only  if  the 
supplier  has  agreed: 
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(1)  To  charge  the  household  in  the 
supplier’s  normal  billing  process  and  no 
more  than  the  difference  between — 

(1)  The  actual  cost  of  the  energy 
delivered;  and 

(ii)  The  payments  the  supplier  has 
received  or  can  expect  to  receive  from 
the  State  under  this  Plan. 

(2)  Not  to  discriminate  against  any 
eligible  household  in  regard  to  terms 
and  conditions  of  sale,  credit,  delivery, 
or  price;  and 

(3)  Unless  exempted  under  §  260.260, 
not  to  stop  supplying  energy  to  any 
eligible  household  except  under  the 
conditions  in  §  260.254. 

(b)  Payments  to  an  energy  supplier 
must  be  made  by  the  State  in  a  timely 
manner  by  means  of  installment 
payments,  reimbursements,  or  a  line  of 
credit. 

(c)  The  State  must  notify  each  eligible 
household  when  it  makes  a  payment  to 
a  home  energy  supplier  on  the 
household’s  behalf,  specifying  the 
amount  of  the  payment. 

§  260.254  Conditions  for  termination  of 
home  energy  by  participating  suppliers. 

(a)  A  home  energy  supplier,  unless 
exempted  under  §  260.260,  must  agree 
not  to  terminate  home  energy  to  an 
eligible  household  except  under  the 
following  conditions — 

(1)  The  household  has  failed  to  pay  its 
share  of  an  energy  bill  under 

§  260.250(a)(1)  for  at  least  two  months 
measured  from  the  due  date  for  each 
such  payment  to  the  same  date  two 
months  later; 

(2)  The  household  has  received  a 
written  termination  notice,  as  described 
in  §  260.256,  at  least  30  days  prior  to  the 
termination;  and 

(3)  If  the  household  requests  a  hearing 
within  ten  days  after  receiving  the 
termination  notice,  the  supplier  will 
continue  supplying  home  energy  to  the 
household  until  a  decision  is  reached  in 
accordance  with  the  requirements  of 

§§  260.256  and  260.258. 

(b)  If  State  law  or  other  legal 
requirements  provide  for  longer  periods 
of  time  than  those  contained  in 
paragraph  (a)  of  this  section,  the  State 
law  or  other  legal  requirements  must 
apply. 

(c)  For  purposes  of  this  section  and 
§  260.256,  the  date  of  receipt  of  a 
termination  notice  is  presumed  to  be 
five  days  after  the  date  of  such  notice 
unless  there  is  a  reasonable  showing  to 
the  contrary. 

§  260.256  Termination  notices. 

The  termination  notice  required  by 
§  260.254  must  be  in  writing  and  state  at 
least  the  follqwing — 


(a)  The  earliest  date  the  supplier  will 
stop  supplying  home  energy  to  the 
household; 

(b)  The  reason  for  the  termination; 

(c)  The  amount  the  household  must 
pay,  by  when,  and  where,  to  prevent 
termination; 

(d)  How  to  request  a  hearing  and 
where  the  hearing  will  be  held;  and 

(e)  That  if  the  household  requests  a 
hearing  within  10  days  after  receiving 
the  termination  notice,  the  supplier  will 
continue  supplying  home  energy  to  the 
household  until  a  hearing  decision  is 
reached. 

§  260.258  Pre-termination  hearings. 

The  hearing  required  by  §  260.254 
must  be  held  and  decided  by  the  State 
agency  or  another  Government  agency 
designated  by  it.  The  hearing  must 
afford  the  household  a  reasonable 
opportunity  to  appear  before  a 
disinterested  party  who  will  hear  and 
resolve  the  dispute  fairly  between  the 
household  and  energy  supplier. 

§  260.260  Exceptions  to  the  pre¬ 
termination  requirements. 

(a)  If  a  State  determines  that  the 
requirements  of  §  §  260.254  through 
260.258  would  seriously  jeopardize  the 
ability  of  small  fuel  oil  dealer  or  other 
small  home  energy  supplier  to  continue 
in  business,  the  State  may,  subject  to 
State  law  or  other  legal  requirements, 
modify  its  plan  provisions  to  change  the 
requirements  of  those  sections  as  they 
relate  to  those  suppliers  or  exempt  them 
from  some  or  all  of  the  requirements  of 
those  sections.  If  the  State  chooses  to  do 
this  it  must  identify  the  criteria  it  will 
use  to  determine  which  suppliers  will  be 
subject  to  modifications  of  §  §  260.254 
through  260.258,  and  what  those 
modifications  are. 

(b)  The  State  may  make  the 
determination  under  paragraph  (a)  of 
this  section  on  an  individual  basis  or  by 
categories  of  suppliers.  In  making  the 
determination,  the  State  may  consider 
among  other  things — 

(1)  The  feasibility  of  the  supplier 
passing  through  its  non-payment  losses 
to  other  customers; 

(2)  The  number  of  eligible  households 
that  have  designated  the  supplier  to 
receive  their  energy  assistance 
payments  as  a  proportion  of  the 
supplier’s  total  customers; 

(3)  The  number  of  persons  employed 
by  the  supplier; 

(4)  The  supplier’s  gross  sales  in 
dollars; 

(5)  The  supplier’s  sales  in  terms  of 
gallons  or  other  unit  of  measurement; 

(6)  The  availability  of  credit  to  the 
supplier, 


(7)  The  supplier’s  past  credit 
practices;  and 

(8)  The  supplier’s  overdue  and 
uncollectable  accounts. 

§  260.264  When  home  energy  assistance 
funds  may  be  used  for  tax  credits  to  home 
energy  suppliers. 

(a)  The  State  plan  may  provide  for  a 
credit  against  State  tax  to  an  energy 
supplier  that  sells  energy  at  reduced 
rates  to  eligible  households.  The  credit 
may  not  exceed  the  amount  of  the 
supplier’s  loss  of  revenue  on  account  of 
the  reduced  rate. 

(b)  For  purposes  of  paragraph  (a)  of 
this  section: 

(1)  “State  tax’’  means  any  tax  imposed 
by  the  State  directly  on  the  energy 
supplier,  or  on  the  consumer  when  the 
energy  supplier  is  acting  in  the  capacity 
of  a  collections  agent  for  the  State; 

(2)  "Reduced  rates”  means  the  sale 
price  of  home  energy  to  eligible 
households  at  less  than  the  energy 
supplier’s  normal  selling  price  to 
households  other  than  eligible 
households  in  the  same  or  similar 
location. 

(c)  A  State  plan  that  includes 
provision  for  tax  credits  under 
paragraph  (a)  of  this  section  must 
provide  for — 

(1)  Certification  to  us,  at  the  end  of 
each  quarter,  of  the  total  amount  of 
credits  provided  which  represent  an 
allowable  Federal  expenditure;  and 

(2)  Maintenance  of  auditable  records 
supporting  the  amount  of  tax  credits 
provided  and  showing  that  the  tax 
credits  meet  Federal  and  State 
requirements. 

Subpart  J— Direct  Payments  by  the 
Social  Security  Administration  to 
Beneficiaries  of  the  Supplemental 
Security  Income  Program 

§260.299  General. 

A  State  plan  may  provide  for 
automatic  payments  made  directly  to 
categorically  eligible  SSI  recipients.  If 
the  State  chooses  to  make  such 
payments,  it  may  make  them  itself  or  it 
may  have  the  Social  Security 
Administration  make  them  for  it. 

§  260.300  Timetable  for  agreements  by 
States  with  the  Social  Security 
Administration. 

(a)  At  the  request  of  a  State,  we  will 
make  its  energy  assistance  payment  for 
heating  needs,  out  of  the  State’s 
allotment,  to  members  of  eligible 
households  in  the  State  who  receive  SSI 
benefits  as  defined  in  §  260.2. 

(b)  Such  payments  by  us,  at  the 
request  of  a  State,  are  payments  made 
under  the  State  plan  and  are  subject  to 
the  same  conditions  and  limitations  as 
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other  payments  made  by  the  State  under 
its  plan. 

(c)  In  order  to  have  us  make  its 
payments  to  SSI  beneficiaries,  a  State 
must — 

(1)  Notify  us  by  June  30, 1980  of  its 
intent;  and 

(2)  Sign  an  agreement  with  us  to  this 
effect  by  September  1, 1980. 

(d)  A  State  which  signs  an  agreement 
by  September  1, 1980,  may  withdraw 
from  it  without  cost  any  time  before 
September  15, 1980.  A  State  which 
withdraws  later  must  pay  us  the 
administrative  cost  we  incurred 
preparing  to  make  energy  assistance 
payments  for  the  State. 

(e)  If  a  State  signs  the  agreement  in 
paragraph  (b)(2)  of  this  section  before 
an  appropriation  for  this  program  is 
enacted,  the  agreement  will  be 
conditional  on  appropriation  of  $2.2 
billion  for  the  program.  If  the 
appropriation  is  a  different  amount,  the 
State  must  confirm  its  agreement  or  sign 
an  amendment  by  September  1, 1980,  or 
15  days  after  the  appropriation  is 
enacted,  whichever  is  later,  in  order  to 
have  us  make  its  payments  to  SSI 
beneficiaries.  The  State  can  also 
withdraw  from  the  agreement,  as 
provided  by  paragraph  (c)  of  this 
section. 

(f)  To  make  the  payments  for  a  State 
as  early  as  December  1980,  we  must 
know  its  payment  amount  by  November 
1, 1980. 

§  260.301  Where  we  will  send  checks. 

(a)  We  will  send  the  household’s 
check  directly  to  the  SSI  beneficiary  (or 
his  or  her  representative  payee  under 
Subpart  F  of  20  CFR  Part  416). 

(b)  It  will  be  a  separate  check  from 
the  regular  SSI  benefit  check. 

(c)  We  will  not  make  energy 
assistance  payments  to  home  energy 
suppliers  or  to  operators  of  subsidized 
or  government-operated  housing. 

§  260.302  Payment  amounts  and  timing. 

(a)  A  State  may  have  us  make 
payments  in  up  to  five  different  amounts 
(See  Appendix  C).  The  State  must 
specify  in  the  agreement  one  amount  for 
each  county  or  list  of  counties. 

(b)  A  State  can  have  us  make  energy 
assistance  payments,  based  on  SSI  rolls, 
in  any  one  or  more  of  the  months  of 
December  1980,  and  January,  February 
and  March  1981.  Each  month’s  payment 
will  be  made'Only  to  individuals  who, 
according  to  our  automated  records  at 
the  time  we  process  the  energy  payment, 
have  received  an  SSI  payment  for  that, 
month. 


§  260.304  Notices  to  households  and 
States. 

(a)  We  will  enclose  a  general,  State¬ 
wide  notice  of  eligibility  with  our  energy 
assistance  payments  to  SSI  households 
in  each  State. 

(b)  After  making  energy  assistance 
payments  for  a  State  to  its  SSI 
households,  we  will  give  the  State  a  tape 
showing  whom  we  paid,  when,  how 
much,  and  the  basis  for  paying  that 
amount.  The  tape  will  be  in  the  same 
format  as  the  State  Data  Exchange 
(SDX)  records  we  give  the  States 
showing  payments  of  SSI  benefits. 

§  260.306  Appeals. 

Under  the  State  Plan  the 
responsibility  for  conducting  a  hearing 
for  any  dissatisfied  SSI  beneficiary 
receiving  direct  payments  from  us 
belongs  to  the  State. 

(a)  We  will  forward  to  the  State,  for 
appropriate  action,  any  complaints  or 
appeals  we  receive  about  failure  to 
receive  a  payment  or  about  the  amount 
of  the  payment.  We  will  include  all 
information  we  have  relevant  to  the 
complaint  or  appeal. 

(b)  The  State  must  provide  a  hearing 
under  §  260.360  on  request. 

(c)  If  the  State  decides  the  household 
is  entitled  to  a  payment,  or  is  entitled  to 
a  payment  amount  other  than  the 
amount  it  received  or  will  receive  from 
us,  the  State  must  make  the  payments. 

§  260.308  State’s  payment  to  Social 
Security  Administration. 

(a)  For  benefits  to  be  paid  by  us,  we 
will  withhold  from  the  State’s  allotment 
for  energy  assistance  an  amount  agreed 
on  with  the  State  from  which  to  make 
payments  to  SSI  households.  The 
amount  withheld  will  include  a  margin 
of  up  to  7  percent  for  any  errors  in 
estimating  the  number  of  SSI 
households.  When  we  have  finished 
making  our  energy  assistance  payments 
to  the  State’s  SSI  beneficiaries — 

(1)  We  will  return  to  the  State  any 
remaining  part  of  the  amount  we 
withheld;  or 

(2)  If  the  payments  we  made  total 
more  than  we  withheld,  the  State  must 
pay  us  the  difference. 

(b)  We  will  also  withhold  from  the 
State’s  allotment  half  of  our 
administrative  costs  caused  by  making 
energy  assistance  payments  for  the 
State.  The  State  must  pay  us  the  other 
half  out  of  State  funds. 

§  260.310  Screening  out  ineligibles  and 
preventing  duplicate  payments  to 
households. 

(a)  To  avoid  payments  to  ineligible 
households  and  to  households  that  are 
not  vulnerable  to  rising  energy  costs  and 


to  avoid  duplicate  payments  to 
households,  we  will  screen  out — 

(1)  The  three  groups  excluded  by  the 
definition  of  SSI  benefits  in  §  260.2; 

(2)  One  member  of  eligible  SSI 
couples; 

(3)  People  who  live  in  institutions  or 
other  living  arrangements  where  they 
are  not  vulnerable  to  rising  energy  costs 
(as  described  in  §  260.152),  if  the  State  is 
one  whose  supplements  to  SSI  benefits 
we  administer  and  the  State  tells  us,  at 
least  60  days  before  our  first  agreed 
processing  date  for  the  State’s  energy 
assistance  payments,  the  State’s  data 
codes  for  living  arrangements  that  we 
should  screen  out;  and 

(4)  Other  people  who  are  on  a  list  of 
individuals  to  screen  out  which  the  State 
gives  us  at  least  14  days  before  our 
processing  date  in  a  form  our  computers 
can  use.  We  will  furnish  States  on 
request  our  requirements  for  the  format 
of  this  tape.  To  make  sure  our  computers 
can  ufce  the  tape,  we  must  have  a  test 
copy  of  the  tape,  listing  individuals  to 
exclude,  at  least  60  days  before  our 
agreed  processing. 

(b)  By  a  combination  of  giving  us  the 
items  required  under  paragraphs  (a)(3) 
and  (4)  of  this  section,  for  us  to  screen 
out  payments,  and  the  State’s  screening 
its  own  payments  against  the  record  we 
provide  of  the  payment  we  made,  the 
State  must,  unless  it  has  received  a 
waiver  under  §  260.26,  prevent — 

(1)  Duplicate  payments;  and 

(2)  Payments  to  households  that  are 
not  vulnerable  to  energy  costs  increases. 

§  260.314  State  use  of  SSI  payment  tapes. 

(a)  If  a  State  wishes  to  make 
payments  to  SSI  households  itself  rather 
than  having  us  make  them,  we  will  give 

•  the  State,  upon  request,  a  special  SDX 
computer  tape  screened  as  iq 
§  260.310(a).  The  State  must  reimburse 
us  for  our  cost  for  providing  this  tape. 

(b)  The  tape  will  reflect  SSI  payment 
status  for  one  or  more  of  the  months  of 
December  1980,  and  January,  February, 
and  March  1981,  at  the  State’s  option. 

(c)  The  timetable  for  arranging  for  this 
service  is  the  same  as  for  our  making  the 
payments  (§  260.300). 

Subpart  K— Applications,  Notices  and 
Hearings 

§  260.350  Applications. 

(a)  The  State  Plan  may  require  an 
application  for  energy  assistance  by 
categorically  eligible  households  or 
provide  for  automatic  payments  to 
categorically  eligible  households  who 
are  receiving  payments  under  the  Plan. 
The  State  must  require  a  member  of 
other  eligible  households  to  file  an 
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application  to  establish  eligibility  for 
energy  assistance. 

(b)  Where  an  application  is  required, 
it  must  be  written  and  must  be  signed 
under  penalty  of  criminal  prosecution  if 
false  information  is  knowingly  given 
which  results  in  a  payment  to  which  the 
applicant  is  not  entitled. 

(c)  The  State  Plan  must  assure  that 
everyone  who  wishes  to  apply  for 
assistance  is — 

(1)  Given  the  opportunity  to  apply 
without  delay; 

(2)  Provided  assistance,  when  needed, 
in  completing  the  application  form,  or  in 
obtaining  required  documentation;  and 

(3)  Informed  of  eligibility  requirements 
and  hearing  rights  under  §  260.360. 

(d)  The  State  Plan  must  identify  that 
State’s  time  standard  for  acting  on  each 
application  after  receiving  it. 

§  260.352  Communication  assistance  for 
limited  English-speaking  proficiency  and 
handicapped  persons. 

(a)  The  State  agency  must  provide 
communication  assistance  as  needed  to 
serve  persons  with  limited  English- 
speaking  proficiency. 

(b)  If  the  agency  that  receives 
applications  serves  an  area  that 
contains  a  substantial  number  of  eligible 
households  with  limited  English- 
speaking  proficiency,  who  speak  the 
same  language  and  who  are  or  may  be 
eligible  for  assistance,  the  agency  must 
provide — 

(1)  Bi-lingual  staff; 

(2)  Application  forms  and  literature  in 
the  appropriate  language; 

(3)  A  translation  of  the  notices 
required  in  §  260.358  in  the  appropriate 
language  and  a  statement  that  bi-lingual 
services  are  available;  and 

(4)  A  statement  on  the  notice  in  the 
appropriate  language  explaining  the 
purpose  of  the  notice  and  a  telephone 
number  to  call  for  more  information  and 
bi-lingual  assistance. 

(c)  The  agency  must  provide 
communication  assistance,  as  needed,  to 
insure  that  persons  with  impaired 
hearing,  vision  or  speech  or  who  are 
illiterate  can  learn  about  the  program, 
know  their  appeal  rights  and  understand 
what  is  needed  to  determine  eligibility. 
Communication  assistance  must  include 
helping  the  individual  understand 
notices  and  forms,  complete  forms  and 
obtain  necessary  information. 

Assistance  may  include  taped  material, 
material  in  braille  or  very  large  type,  use 
of  sign  language  and  other 
communication  aids. 

(d)  The  agency  must  assure  that 
individuals  who  are  illiterate  or 
handicapped  are  helped  in  applying  for 
assistance  and  in  establishing  eligibility. 


§  260.354  Criminal  penalties  for  false 
information. 

Anyone  who  violated  the  provisions 
of  the  Act  or  who  knowingly  provides 
false  information  in  any  report  required 
under  it  must  be  fined  not  more  than 
$10,000  or  imprisoned  not  more  than  five 
years  or  both. 

§  260.358  Notices. 

The  State  Plan  must  pssure  that — 

(a)  When  the  State  makes  its  payment 
(or,  in  cases  of  multiple  payments,  its 
first  payment)  to  a  household,  the  State 
will  notify  the  household  of  the  amount 
and  duration  of  the  household's 
payments. 

(b)  The  State  will  send  a  notice  to  any 
household  whose  application  for  a 
payment  is  denied  or  whose  amount  or 
duration  of  payments  will  be  less  than 
indicated  in  the  notice  under  paragraph 

(a)  of  this  section.  The  notice  must  state 
the  reason  for  the  denial  or  for  the 
decrease  in  amount  or  duration. 

(c)  The  notice  required  in  paragraph 
(a)  and  (b)  of  this  section  will  state  the 
household’s  hearing  rights  under 

§  260.360. 

§  260.360  Fair  hearing  for  dissatisfied 
household. 

(a)  The  State  plan  must  provide  the 
opportunity  for  a  fair  hearing  before  the 
State  agency  to  any  household  whose — 

(1)  Application  is  denied; 

(2)  Application  is  neither  approved 
nor  denied  within  30  days  after 
application,  unless  the  delay  was 
caused  by  the  household’s  lack  of 
cooperation  in  providing  necessary  and 
reasonable  evidence; 

(3)  Payment  is  less  than  the  household 
believes  it  should  be;  or 

(4)  Payments  will  be  made  in  a  lesser 
amount  or  duration  than  the  household 
was  notified  earlier. 

(b)  The  hearing  must  meet  the 
following  standards — 

(1)  It  must  be  held  in  a  place 
reasonably  convenient  to  the  claimant; 

(2)  The  claimant  must  have  a  chance 
before  the  hearing  to  review  the  case  file 
and  any  written  evidence  that  will  be 
used  in  the  hearing; 

(3)  The  hearing  officer  must  be  a  State 
employee  not  involved  in  the  decision 
being  appealed; 

(4)  The  claimant  must  have  the  right 
to — 

(i)  Bring  to  the  hearing  a 
representative  of  his  or  her  choice; 

(ii)  Present  oral  and  written 
statements  and  other  evidence; 

(iii)  Have  witnesses  subpoenaed; 

(iv)  Cross-examine  witnesses;  and 

(v)  Bring  an  interpreter  if  needed; 

(5)  Testimony  must  be  under  oath;  and 


(6)  The  hearing  must  be  recorded  and 
the  decision  must  be  based  on  the 
record. 

(c)  The  State  may  provide  a 
preliminary  appeal  step,  either  as  an 
evidentiary  hearing  before  a  local 
agency  or  as  an  informal  conference,  or 
both,  to  try  to  resolve  the  issue  before 
conducting  a  State  agency  hearing. 

(d)  The  State  plan  must  observe  the 
following  time  limits  for  hearing — 

(1)  The  State  may  require  that  a 
hearing  be  requested  within  a  fixed  time 
period  after  notice  of  payment,  notice  of 
denial  or  notice  of  decreased  payment 
amount  or  duration,  but  that  time  must 
be  at  least — 

(1)  60  days  after  sending  notice  of 
payment  or  denial;  and 

(ii)  10  days  after  sending  notice  of 
decreased  payment  amount  or  duration. 

(2)  If  a  claimant  requests  a  hearing 
within  the  time  limit  allowed,  the 
hearing  must  be  held,  a  decision  issued, 
and  action  to  carry  out  the  decision 
taken — 

(i)  Within  30  days  after  the  request, 
regardless  of  whether  the  State  provides 
a  preliminary  appeals  step,  if  denial, 
delay  or  payment  amount  is  the  issue;  or 

(ii)  Before  decreasing  or  stopping 
payments,  if  that  is  the  issue. 

(e)  The  State  must  assure  that  funds 
are  available  to  pay  successful  appeals. 

Appendix  A. — Lower  Living  Standard 
Income  Levels 

The  lower  living  standard  income 
level  varies  by  location  and  size  of 
household.  First,  on  Table  1  find  the 
Standard  Metropolitan  Statistical  Area 
(SMSA)  or  non-SMSA  area  for  which 
you  want  the  living  standard.  That  gives 
the  living  standard  for  a  household  of  4. 
To  find  the  income  level  for  a  household 
of  other  than  4,  identify  the  line  in  Table 
2  which  contains,  in  the  column  for  a 
family  size  of  4,  the  standard  you  found 
in  Table  1.  Then  track  across  that  line  to 
the  desired  family  size  column. 

Table  1 —Family  of  4 


A.  Northeastern  States  (Connecticut,  Maine, 
Massachusetts,  New  Hampshire,  New  Jersey,  New 
York,  Pennsylvania,  Rhode  Island,  Vermont),  and  Virgin 
Islands 


Boston  SMSA _ S13.620 

New  York  SMSA . 12,950 

Other  SMSA's .  12,880 

Non-SMSA . 12,420 


B.  North  Central  States  (Illinois,  Indiana,  Iowa,  Kansas. 
Michigan,  Minnesota,  Missouri,  Nebraska,  North 
Dakota,  Ohio,  South  Dakota,  Wisconsin) 


Chicago  SMSA _ 512,890 

Milwaukee  SMSA . . 12.690 

Minneapolis-St.  Paul  SMSA . .  12,790 

Other  SMSA’s . . . .  1 2,600 
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Table  1— Family  of  4— Continued 


Non-SMSA . .  12.240 


C.  Southern  States  (Alabama,  Arkansas.  Delaware. 
District  of  Columbia,  Florida,  Georgia,  Kentucky. 
Louisiana,  Maryland,  Mississippi,  North  Carolina. 
Oklahoma,  South  Carolina.  Tennessee,  Texas,  Virginia. 
West  Virginia),  American  Samoa.  Northern  Marianas. 
Puerto  Rico,  ano  Trust  Territory  of  Pacific  Islands 


Baltimore  SMSA . . . — - -  $12,770 

Houston  SMSA . . . . . - .  12,100 

Washington,  D.C.-Marytand-Virginia  SMSA  ..........  13,630 

Other  SMSA  s _  11,960 

Non-SMSA _ 11,180 


D  Western  States  (Arizona,  California.  Colorado, 
Idaho,  Montana,  Nevada,  New  Mexico,  Oregon,  Utah. 
Washington,  Wyoming) 


Los  Angeles-Long  Beach  SMSA . — .  $13,400 

San  Francisco-Oakland  SMSA _ 13,910 

Seattte-Everett  SMSA . 13.910 

Other  SMS  As _ _  13.240 

Non-SMSA _ 13,540 


E  Alaska 


Anchorage  SMSA _ _ _ _ _ _  $19,690 

Non-SMSA _ _ _ _  18,510 


F.  Hawaii  and  Guam 


Honolulu  SMSA. . .  $16,510 

Non-SMSA . . . . . . .  15,520 


Table  2 .—Adjustment  of  Lower  Living  Standard 
Income  Level  by  Household  Size 


1 

2 

3 

4 

5 

6* 

$4,020 

$6,600 

$9,060 

$11,180 

$13,190 

$15,430 

4,310 

7,060 

9,690 

11,960 

14,110 

16,500 

4,360 

7.140 

9,800 

12,100 

14,280 

16,700 

4,410 

7,220 

9,910 

12,240 

14,440 

16,890 

4,470 

7,330 

10,060 

12,420 

14,660 

17,140 

4,540 

7,430 

10.210 

12,600 

14,870 

17,390 

4,570 

7,490 

10,280 

12,690 

14,970 

17.510 

4,600 

7,530 

10,340 

12,770 

15,070 

17,620 

4,600 

7,550 

10,360 

12,790 

15,090 

17,650 

4.640 

7,600 

10,430 

12,880 

15,200 

17,770 

4,640 

7,610 

10,440 

12,890 

15,210 

17,790 

4,660 

7.640 

10,490 

12,950 

15,280 

17,870 

4,770 

7,810 

10,720 

13,240 

15,620 

18,270 

4,820 

7,910 

10,850 

13,400 

15,810 

18,490 

4,870 

7,990 

10,970 

13,540 

15,980 

18.690 

4,900 

8,040 

11,030 

13,620 

16,070 

18,800 

4,910 

8,040 

11,040 

13,630 

16,080 

18,810 

5.010 

8,210 

11,270 

13,910 

16,410 

19,200 

5.590 

9,160 

12,570 

15,520 

18,310 

21,420 

5,940 

9,740 

13.370 

16,510 

19,480 

22.780 

6,660 

10.920 

14,990 

18,510 

21,840 

25.540 

7,090 

11,620 

15,950 

19,690 

23,230 

27,170 

'For  each  household  member  over  6  persons,  add  to  the 
6-person  level  an  amount  equal  to  the  difference  between  the 
6-person  level  and  the  5-person  level. 

Source:  Department  of  Labor.  Employment  and  Training 
Administration.  Office  of  Comprehensive  Employment  Devel¬ 
opment 


Appendix  B. — General  Administrative 
Requirements  for  the  Low  Income 
Energy  Assistance  Program 

A.  Single  State  Agency  Responsibility 

The  single  State  agency  designated  to 
administer  the  State’s  low  income 
energy  assistance  program  under  Pub.  L. 
96-223,  accepts  responsibility  for  the 
administration  of  the  program.  The  State 


agency  must  administer  the  program  in 
accordance  with  the  requirements  of  45 
CFR  Part  74  and  §  260.50.  This  includes 
responsibility  for  eligibility  and 
administrative  policy,  and  for 
operational  procedures,  including:  1. 
Outreach;  2.  Intake  process;  3.  Methods 
of  eligibility  determination;  4. 
Maintenance  of  adequate  records 
supporting  the  eligibility  decisions, 
including  a  consideration  of  income  and 
energy  cost  increases;  5.  Method  of 
payment  or  issuance  of  vouchers  and 
cash  flow;  6.  The  accounting  system;  7. 
Procedures  for  monitoring  agency 
performance:  8.  Staffing  and  plans  for 
staff  training  related  to  the  energy 
program;  9.  Procedures  for  handling 
complaints  and  review  process;  and  10. 
Remedial  methods  for  correction  of 
errors. 

B.  Agency  Delegation 

If  the  single  State  agency  uses  one  or 
more  other  agencies  to  perform  any 
operational  function  of  the  energy 
program,  the  agencies  must  enter  into  an 
agreement  which  must  specify,  at  a 
minimum — 

1.  The  division  of  responsibility 
among  or  between  the  agencies; 

2.  The  manner  in  which  the  single 
State  agency  retains  control  and 
supervision  of  the  program  with  respect 
to — a.  Eligibility  policy;  b.  Operational 
implementation;  c.  Payment  process  and 
methods  of  reporting;  d.  Recording  and 
accounting  procedures;  e.  Monitoring  of 
agency  performance;  f.  Handling  of 
complaints  and  review  processes 
including  fair  hearings;  g.  Staffing  and 
staff  training  plans;  h.  Administrative 
cost  reimbursements;  and  i.  Benefit 
calculations. 

The  agreement  must  also  specify 
remedial  methods  for  the  correction  of 
admininstrative  errors,  if  the  agency  or 
agencies  providing  operational  support 
fail(s)  to  carry  out  the  provisions  of  the 
agreements. 

Agreements  entered  into  must  be 
submitted  to  us  as  an  attachment  to  the 
State  Plan  and  are  subject  to  review  and 
approval  by  us. 

C.  Expenditures  Not  Reimbursable 
Under  the  Energy  Assistance  Program 

The  following  expenditures  are  not 
subject  to  Federal  reimbursement  and 
must  not  be  claimed — 

1.  Energy  assistance  payments  to  or 
on  behalf  of  households  not  meeting  the 
eligibility  and  payment  requirements 
under  the  State  plan; 

2.  Tax  credits  which  are  not  in 
accordance  with  the  State  plan; 

3.  Any  portion  of  an  energy  assistance 
payment  which  exceeds  the  amount  set 
forth  in  the  State  plan; 


4.  Allowable  administration  and 
planning  costs  in  excess  of  the 
limitations  in  45  CFR  260.88; 

5.  Allowable  assistance  payments,  tax 
credits,  and  administration  and  planning 
costs  in  excess  of  the  amount  we  allot  to 
the  State; 

6.  Administrative  costs  which  do  not 
meet  the  requirements  of  45  CFR  Part  74 
(Administration  of  grants),  45  CFR 
205.150  (Cost  allocation),  and  45  CFR 
205.160  (Non-expendable  personal 
property); 

7.  Energy  assistance  payments  made 
to  or  on  behalf  of  eligible  households  or 
tax  credits  after  September  30, 1981;  and 

8.  Any  expenditures  which  are  not  in 
accordance  with  the  approved  State 
plan. 

We  will  determine  the  allowability  of 
costs  claimed  for  reimbursement  under 
the  energy  assistance  program.  A  State 
may  appeal  our  determination  that 
expenditures  are  not  reimbursable  under 
the  energy  assistance  program.  We  will 
establish  procedures  for  such  appeals. 

D.  Allowable  Administrative  Costs 

Costs  charged  to  the  administration  of 
the  energy  assistance  program  will  meet 
the  requirements  set  forth  in  45  CFR  Part 
74  (Administration  of  grants),  45  CFR 
205.150  (Cost  allocation),  45  CFR  205.160 
(Non-expendable  personal  property), 
and  the  following  criteria — 

1.  For  costs  which  do  not  require 
allocation — those  costs  that  result 
directly  from  carrying  out  the  State  plan; 

2.  For  costs  which  must  be 
allocated — those  costs  incurred  for 
common  or  joint  purposes;  not  readily 
assignable  to  a  process,  function,  or 
activity;  and  allocated  to  the 
administration  of  the  State  Plan  in 
accordance  with  an  approved  cost 
allocation  plan. 

Any  State  agency  having 
administrative  costs  chargeable  to  the 
energy  assistance  program  must  have  a 
cost  allocation  plan  for  allocating  costs 
to  the  administration  of  the  energy 
assistance  program.  That  plan  must  be 
approved  by  the  Regional  Director, 
Division  of  Cost  Allocation,  before  any 
allocated  costs  can  be  allowed  for 
Federal  reimbursement. 

Any  local  agency  having, 
administrative  costs  chargeable  to  the  . 
energy  assistance  program  must  have  a 
cost  allocation  plan  available  for 
review.  That  plan  must  show  the 
methods  used  for  allocating  the  costs  to 
the  energy  assistance  program,  except 
when  the  local  agency  has  an  approved 
cost  allocation  plan  or  indirect  cost  rate. 
In  these  cases,  the  local  agency  must 
execute  an  amendment  to  its  approved 
plan. 
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If  an  agency,  other  than  those  local 
agencies  referred  to  above,  does  not 
have  a  Federally  approved  cost 
allocation  plan  or  indirect  cost  rate,  it 
must  establish  one  in  order  to  claim 
administrative  costs.  The  Division  of 
Cost  allocation  of  the  Social  Security 
Administration’s  Regional  office  may  be 
called  upon  for  assistance. 

Only  those  costs  that  are  incurred  by 
the  State  in  administering  its  approved 
energy  assistance  plan,  and  which  are 
not  allocated  to  and  claimed  for  Federal 
reimbursement  under  any  other  Federal 
program,  may  be  claimed  as  a  cost  of 
administering  the  State  plan. 

We-will  not  reimburse  costs 
associated  with  the  State  or  local 
agency’s  ongoing  activities — e.g., 
eligibility  determination, 
redeterminations  or  case  maintenance 
for  any  program  other  than  the  energy 
assistance  program. 

E.  Accounting  System 

The  State’s  designated  agency,  any 
other  involved  State  agency,  and.  where 
applicable,  any  local  agency,  having 
costs  chargeable  to  the  energy 
assistance  program,  will  maintain  an 
accounting  system  and  supporting  fiscal 
records  adequate  to  audit  and  otherwise 
verify  that  the  energy  assistance 
payments  and  administrative  costs 
claimed  for  reimbursement  meet  Federal 
requirements. 

F.  Audits  and  Reviews 

The  operations  of  the  State  will  be 
subject  to  review  by  us.  The  State  will 
make  available  the  records  and 
documentation  requested  for  review  and 
audit. 

G.  Records 

The  State  agency  must,  in  discharging 
its  fiscal  accountability,  maintain  an 
accounting  system  and  supporting  fiscal 
records  adequate  to  assure  that  claims 
for  Federal  funds  are  in  accord  with 
Federal  requirements.  Under  this 
requirement,  State  and  local  agencies 
must  retain  accounting  records  for  the 
energy  assistance  program  for  a  period 
of  3  years,  subject  to  the  following 
conditions — a.  The  3  year  retention 
period  starts  from  the  date  of 
submission  of  the  final  expenditure 
report;  b.  The  records  must  be  retained 
beyond  the  3  year  period  if  audit 
findings  have  not  been  resolved;  c. 
Records  for  nonexpendable  property 
which  was  acquired  with  Federal  grant 
funds  must  be  retained  for  3  years  after 
final  disposition  of  the  property. 

//.  Recovery  of  Erroneous  Payments 

States  may  recover  erroneous 
payments  made.  Whenever  a  State  does 


recover  erroneous  payments, 
appropriate  adjustments  will  be  made  in 
the  State’s  report  of  expenditures. 

I.  Safeguarding  of  Information 

The  use  or  disclosure  of  information 
concerning  recipients  of  the  energy 
assistance  program  will  be  limited  to 
purposes  directly  connected  to  the 
administration  of  assistance  programs 
as  provided  in  45  CFR  205.50 
(Safeguarding  information). 

/.  Funds  Not  Expended 

Funds  not  spent  under  the  State’s  Plan 
must  be  returned  to  us.  We  will  issue  a 
grant  decreasing  the  State’s  grant 
authority  for  the  energy  assistance 
program  by  the  amount  of  any  funds  to 
be  returned  to  us.  The  State  must  return 
the  funds  by  check  or  it  may  request 
that  the  amount  be  offset  against  its 
grant  authority  for  its  Aid  to  Families 
with  Dependent  Children  program  under 
Title  IV-A  of  the  Social  Security  Act. 

K.  Personnel  Standards 

The  State  must  comply  with  45  CFR 
Part  80.  84  and  §  205.200  governing  merit 
system,  equal  opportunity,  affirmative 
action,  protection  of  civil  rights  and 
provision  for  the  handicapped. 

Appendix  C. — Guidelines  for  Varying 
Payment  Amounts 
1.  Payment  Variations 

The  purpose  of  this  appendix  is  to 
give  States  guidance  on  reasonable 
payment  variations  and  to  provide 
examples  of  reasonable  standards. 

Under  §  260.154,  States  must  consider 
average  home  energy  expenditure  in 
computing  benefit  amounts.  W'here 
actual  expenditure  data  are  not 
available,  heating  degree  data  for  the 
area  and  cost  by  type  of  energy  source 
may  be  substituted. 

With  regard  to  heating  degree  day 
variations,  we  believe  it  is  reasonable  to 
establish  a  separate  category  for  each 
region  of  the  State  which  experiences  a 
difference  of  500  degree  days  or  more. 


Actual  payment  amounts  could  then 
be  set  based  on  estimates  for  fuel  cost 
by  type  and  region,  or  by  variations  on  a 
base  benefit  amount.  The  boxes  in  Chart 
1  would  either  contain  payment  amounts 


Therefore,  if  the  6  Northern  counties  of 
State  X  average  525  heating  degree  days 
more  than  the  10  Southern  counties  of 
the  same  State,  the  State  should  set  up 
two  regions  for  purposes  of  payment 
under  its  energy  assistance  program. 

In  the  same  example,  if  a  variation  in 
the  average  costs  of  different  fuel  types 
exists  in  that  State,  a  payment  variation 
by  fuel  types  should  be  built  into  the 
program.  For  example,  if  the  cost  of  fuel 
oil  is  30%  higher  than  the  cost  of  gas  and 
the  cost  of  gas  is  25%  higher  than  the 
cost  of  electricity,  the  State  should 
establish  three  different  payment 
categories  by  fuel  type.  In  addition, 
significant  variation  in  the  cost  of  a 
single  fuel  type  by  Region  would  also 
warrant  separate  payment  categories.  In 
each  case,  it  is  reasonable  to  consider  a 
20%  or  greater  variation  in  average  costs 
to  be  significant  enough  to  warrant  a 
different  payment  amount  category. 

If  less  than  about  5%  of  the  population 
uses  a  specific  fuel  type,  a  separate 
payment  category  may  not  be  necessary. 
If  in  the  same  State,  for  example,  the 
cost  of  wood  is  30%  less  than  the  cost  of 
electricity,  but  only  2%  of  the  population 
uses  wood,  the  State  may  want  to  place 
wood  users  in  the  nearest  payment 
category  (in  this  case,  electricity)  rather 
than  create  a  separate  payment  category 
for  wood  as  a  fuel  type. 

Another  requirement  under  §  260.154 
is  that  the  highest  level  of  benefits  goes 
to  those  with  the  lowest  incomes  and 
highest  energy  burden.  If  the  highest 
benefit  goes  to  the  lowest  income 
families  in  each  climate  region  for  each 
fuel  type,  the  payments  will  reflect  the 
proportional  burden  of  energy  cost  in 
relation  to  need.  Income  ranges  by 
dollar  amount  or  by  percentages  of  the 
lower  living  standard  would  both  be 
reasonable  measures  of  income 
variation. 

If  State  X,  in  the  example  above, 
chooses  to  use  dollar  income  ranges,  its 
payment  variations  could  be  set 
according  to  a  chart  like  Chart  1: 


or  multipliers  to  be  applied  against  a 
base  benefit,  and  would  reflect  the 
differences  in  the  burden  attributable  to 
each  category  of  household. 
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Other  variables  for  payment 
categories  may  be  desired  to  reflect 
other  energy  cost  variations — such  as 
size  of  dwelling — if  the  State  wishes. 

Households  which  pay  undesignated 
portions  of  their  rent  may  be  either  an 
additional  payment  category  in  the  chart 
developed  by  the  State,  or  could  be 
accommodated  with  another  chart.  This 
will  apply  to  the  categorical  automatic 
payment  example  described  below  as 
well. 

2.  Categorical  Automatic  Payments 

Chart  1  above  is  most  practical  in  a 
program  which  pays  benefits  upon  case- 
by-case  applications.  If  a  State  makes 
automatic  payments  to  categorically 
eligible  households,  however,  it  may  not 
be  able  to  vary  those  automatic 
payments  by  all  of  the  factors  in  that 
chart.  It  might  use  one  of  the  following 


alternative  method  of  payment  for 
serving  those  households  categorically 
eligible. 

The  benefit  level  for  automatic 
payments  to  categorically  eligible 
households  might  be  based  only  on 
household  income  and  heating  degree 
days  for  the  climatic  zone  in  which  the 
household  is  located.  This. information  is 
readily  available.  Additional  variations 
could  be  used  if  additional  information 
is  solicited  from  categorically  eligible 
households  on  such  item  as  fuel  type  or 
actual  energy  expenditures. 

For  example,  if  State  Y  has  the  same 
two  climatic  zones  as  State  X  above,  but 
for  reasons  of  administrative  efficiency 
or  other  reasons  chooses  to  make 
automatic  payments  to  categorical 
recipients,  its  payment  chart  constructed 
from  known  information  could  be  as 
illustrated  in  Chart  2: 


Since  this  payment  chart  reflects  only 
some  of  the  factors  used  in  identifying 
the  burden  of  energy  costs,  the  State 
must  establish  an  additional  payment 
mechanism  to  reflect  variations  in  fuel 
burdens  as  well.  One  way  to  do  this 
would  be  for  the  State  to  base  the 
payments  in  Chart  2  on  the  least 
expensive  fuel  type  used  in  State  Y.  The 
State  could  then  supplement  those 
payments  with  additional  payments  to 
households  using  more  expensive  fuel 
types  by  establishing  a  vendor  line  of 
credit  with  suppliers  of  the  more 
expensive  fuel  types.  Thus,  the  total 
benefit  to  households  would  reflect 
burden  variations,  including  fuel  costs. 
Alternatively,  the  State  could  refer 
categorically  eligible  households  to  an 
agency  responsible  for  energy 
assistance  applications  for  income 
eligible  households  under  the  State's 
plan.  An  application  for  additional 
assistance,  up  to  the  payment  level  set 
for  the  appropriate  fuel  type,  or 
according  to  other  variables  the  State 
may  set,  would  then  be  processed. 

If  a  State  did  not  wish  to,  or  was 
unable  to.  vary  the  automatic  payment 
by  income  or  Region,  a  flat  payment  for 


the  smallest  amount  in  the  State’s  plan 
could  be  sent  to  categorically  eligible 
households.  Additional  assistance 
would  then  have  to  be  made  available 
based  on  the  other  variables  (such  as 
income  fuel  type  and  climate)  in  order  to 
reflect  the  burden  of  energy  costs.  This 
amount  could  be  available  through  an 
application  or  by  a  vendor  line  of  credit. 

In  a  variation  of  the  above  example,  if 
a  State  makes  an  automatic  payment  to 
SSI  recipients  (administered  either  by  us 
or  the  State),  it  may  choose  to  send 
either  a  flat  amount  or  an  amount  only 
varied  by  climatic  region  to  all  SSI 
recipients.  To  meet  the  other  priorities 
of  the  Act,  additional  assistance  must 
also  be  made  available  based  on 
variables  such  as  income  and  cost  of 
energy  by  fuel  type.  However,  in  the 
case  of  SSI,  and  in  other  instances 
where  income  ranges  for  recipients  may 
be  very  narrow,  an  income  variation 
may  not  be  necessary. 

Under  all  payment  approaches,  all 
households  not  vulnerable  to  energy 
costs  must  be  screened  out.  Under  an 
application  program  this  can  readily  be 
done  as  part  of  the  application  process; 
with  automatic  payments  it  is  the 
responsibility  of  the  State  to  achieve 


this  screen,  collecting  whatever  data  is 
necessary  prior  to  making  payments. 

We  believe  the  guidelines  discussed 
in  this  appendix  (i.e.,  500  degree  day 
difference  for  determining  regions,  20% 
variation  in  cost  of  fuel  type  used  by  at 
least  5%  of  the  population)  are 
reasonable  standards  for  establishing 
payment  categories.  If  the  State  can 
justify  different  standards  for  creating 
payment  categories,  it  may  do  so. 

Appendix  D — Guidelines  for 
Households  Not  Vulnerable  to  Energy 
Cost  Increases 

Payments  may  not  be  made  to 
households  that  are  not  vulnerable  to 
energy  cost  increases.  This  will  require 
that  States  screen  applicants  to 
determine  those  who  are  not  vulnerable 
for  rising  energy  costs.  This  screen  will 
have  to  be  made  prior  to  our  sending  out 
payments  on  behalf  of  a  State  to  SSI 
recipients,  prior  to  any  automatic 
payments  that  may  be  sent  out  by  the 
State,  and  at  the  time  of  application  for 
other  households  under  the  State  plan. 

In  order  to  assist  the  State  in  this 
screening  process  we  have  developed 
the  following  list  that  gives  examples  of 
households  that  may  not  be  vulnerable 
to  energy  cost  increases.  These 
examples  are  not  an  all  inclusive  list, 
but  should  give  some  guidance  about 
what  living  arrangements  to  look  for  in 
screening  for  energy  vulnerability. 

(1)  Residents  of  some  public  housing 
projects; 

(2)  Residents  of  some  rent-controlled 
housing; 

(3)  SSI  recipients  living  in 
“congregate”  care  or  “domiciliary”  care 
facilities  or  foster  care  placements  who 
receive  SSI  State  supplements  which 
correspond  to  these  living  arrangements; 
and 

(4)  Others  in  public  or  private 

institutions  whose  living  costs  are 
subsidized  by  State  or  local 
governments.  Examples  of  such 
individuals  include,  but  are  not  limited 
to:  „ 

(i)  Residents  of  vocational  education 
facilities  whose  living  costs  are 
subsidized;  and 

(ii)  Persons  in  nursing  homes  or 
medical  institutions  for  whom  Medicaid 
pays  over  50%  of  costs. 

(5)  Residents  of  group  living  facilities 
who  share  the  burden  of  energy  cost 
increases.  These  residents  must  be 
screened  to  prevent  payments  that  total 
more  than  the  amount  for  a  similarly 
situated  household.  Payments  can  be  set 
lower  since  residents  are  only  partially 
vulnerable  for  energy  costs. 
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